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PREFACE. 



It is unnecessary to point out the advantages incident to the 
plan upon which these pages have been composed ; advan- 
tages, so well illustrated in the Leading Cases of the late 
learned and lamented Mr. Smith.* It was conceived that 
such a plan (affording at once the best means of elucidating 
principles^ and of illustrating their practical operation j) would 
be especially applicable with respect to pleadings in which 
the principles and the practice are peculiarly associated, and 
in which a work on such a plan appeared likely to be of some 
use both to the student and the practitioner. 

In proportion, however, to the Author's sense of the value 
of the design, is his apprehension of the manner in which he 
may have executed it. He can now but throw himself upon 
the kindness and the candour of the profession, who will 
generously judge how far industry and research have com- 
pensated for deficiencies in ability and experience. 

The Author has endeavoured to illustrate the system of 
pleading revived by the new rules, by references not merely to 
the decisions pronounced since those rules, but to those 
ancient authorities which originally established that system ; 
and with the view of at once elucidating the principles of 

* The Author ventures to congratulate the profession on the announce- 
ment of a new edition of this excellent work, edited hy two gentlemen (Mr. 
Willes and Mr. Keatinge) whose names and reputation promise a valuable 
accession of legal learning and practical knowledge. 
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pleading for the student, and of enhancing the value of the 
work to the practitioner^ every opportunity has been taken 
to supply illustrations from the Year Book and the older 
reports. These citations will^ it is believed, not only be 
found of value (for instance) with respect to the pleas in 
actions of debt for rent (as surrender, eviction, levie per dis- 
tress ^ &c.), but will afford some useful illustrations even on 
points such as that of the argumentative traverse of an in- 
dorsement.* And to save the practitioner the trouble of 
frequent references to authorities so obscure, they are usually 
cited fully — one reason for the length to which the notes 
have been necessarily extended. 

It was deemed proper to confine this selection of cases to 
subjects of most common occurrence in practice ; such as the 
nature and application of the actions on an account stated, 
for money had and received, for use and occupation, and of 
debt for rent, together with the mode of pleading the usual 
defences in the latter actions, and in actions on bills of 
exchange — the form of pleading certain defences partaking 
of the nature of accord, &c. 

As it may appear that the notes extend to a length not, 
in every instance, exactly proportioned to the intrinsic im- 
portance of the cases illustrated, it may be observed that 
this has arisen not only on account of the reason already 
referred to, but from an anxiety to elucidate thoroughly the 
principles involved, and to render the notes as complete as 
possible, by applying those principles to every practical 



'*' lu a recent case (Brittain v. Llat/d, 15 L. J., Ex. 43)> Pollock, C. B., 
called attention to tHe fund of information derivable from these early autho- 
rities with respect to an action commonly supposed to have been peculiarly of 
modem origin — i, e, the count for money paid. 
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question likely to arise. By a careful analysis of contents, 
in addition to the ordinary indexes, it is hoped that any 
objection as to length will be obviated, both as to reference 
and perusal; but it is with deference submitted that to a 
work of this nature justice can scarcely be done without 
perusal: although no pains have been spared to render it 
useful for reference. 

The large amount of litigation which has recently arisen 
(as to the liability of " provisional committee-men "), by 
reason of a perplexing problem in that most difficult depart- 
ment of the practice of pleading, the determining of parties 
to actionSj induced an attempt to apply to the solution of such 
questions the principles elucidated in various classes of 
previous decisions. 

The Author is deeply, painfully conscious of the defects 
with which the work is chargeable — many of them almost 
necessarily incident to a ^rst attempt at legal authorship, — 
and most of them, he ventures to hope, such as he would be 
enabled to avoid should he be encouraged to offer an extended 
application of a design at present so imperfectly developed. 

He has pleasure in mentioning that his friend Mr. 
Beresford kindly assisted him in the revision of some of the 
cases. 



5, Essex Court, Temple, Jan. 12, 1847. 



ANALYSIS OF CONTENTS. 



EGLES V. VALE, Cro. Jac. 

Cf the action on an account stated, and of the application of the principle on 
which it is founded, either with respect to declarations or pleas. 



Origin of the count ; ancient action for 
arrearages of an account ; cases from the 
Year Books, 1 — 4. Gradual approxi- 
mation to the present form of the count, 
which in purport is substantially the same 
as its ancient original (JBrinsley v. Part- 
ridge, Homes v. SaviU), 4. One account- 
ing sufficient (Kennedy v. IVithers, High^ 
more v. Primrose, Knowles y. Michel), 
and that is most frequently proved by 
the admission of a single sum ; which, 
however, is only evidence of the account- 
ing {Irving v. Veitch), 5. This principle 
exemplified {Pountney v. Hammond, 
Tucker v. Barrow, Burgh v. Legge), 6. 
Acts as well as acknowledgments may be 
evidence of the accounting (as payment 
of interest), the same principle applying 
in either case {Purdon v. Purdon, Perry v. 
Slade), 7. An offer is not necessarily an 
admission {Wayman v. Hilliard, Chisman 
V. Count, Evans v. Verity), 8. Some cer- 
tain sum must be admitted, either by 
express statement, or by reference to 
some document {Green v. Davis, Hughes 
V. Thorpe, Chisman v. Count, Lobb v. 
Stanley, Mosley v. B£ad, Allen v. Cook), 
8, 9. As the accounting is the ground 
of the action, the rules of evidence ap- 
plicable to the original cause of action, 
do not attach to the proof of this 
count {Singleton v. Barrett, NewhaU v. 
Hall, Arthur v. Dartch), 9, 10. Even 
written acknowledgments, as an I. O. U., 
are only evidence of the accounting 
(Gould V. Coombs, Jacob v. Fisher, Ham- 
mond V. Day son), 10, 11. One conse- 



quence of the principle that an error is 
admissible tmder the general issue 
(Thomas v. Hawkes, TVtimaii v. Hurst, 
Ross V. Savory), 11. Another result is 
that the statute of 9 Geo. IV., as to ac- 
knowledgments of a debt, operates to 
prevent the proof of an account stated 
by any acknowledgment not in writing, 
though the legal effect of an accounting 
may be payment (Clarke v. Alexander, 
Ashby V. James), 11. Accounting must 
be between the parties themselves or 
their agents, and query as to the effect of 
admissions to a stranger ; illustrations of 
this rule chiefly arise in cases of I. O. U.8 
or bills (Breckon v. Smith, Ashby v. Ashby, 
Jardine v. Payne, Baynham v. Holt, 
Curtis V. Richards, Lewin v. Edwards), 
12, 13. Accounting by agents, 13, 14. 
A promise to pay, to be proof of an ac- 
count stated must be absolute, and with 
obvious reference to an antecedent debt 
(Burgh v. Legge, Clark v. Webb, Seago v. 
Deane, huhbock v. Tribe), 14. But the 
accounting may be of claims in the nature 
of a debt, though they would not sup- 
port an indebitatus count (French v. 
French, Barker v. Birt), 15, 16. The 
promise itself first creating the liability, 
may be evidence of an account stated of 
it ; but the consideration must, as in the 
case of bills or notes, appear executed j or 
there will merely be an agreement (Jar- 
vis V. Wilkins, Shenton v. James), 16. As 
to instruments purporting to be promises 
to pay money, but so far partaking of the 
nature of agreements, that they cannot 
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be declared on as notes or bills, nor be 
given in evidence under the account 
stated {Ayrey v. Feamside, Home v. Red- 
feam, Morgan y, Jones, Clarke y. Per deal, 
Carlos V. Fancourt, Blanckenhagen v. 
Blundell, Robins v. May, WorUy v. Har^ 
rison), 17, 18. Mode of declaring 
thereon, as in Effles v. Vale, Davis v. 
Wilkinson, Hopkins v. Logan, and Am^ 
field V. Bate, 19. Ancient cases no- 
ticed, Johnson V. Collemore, et alia, 20. 
Account stated, how available in cases 
where the original cause of action, or 
the remedy, is barred by the Statute 
of Limitations, by bankruptcy, infancy, 
or coverture, 21, 22, 23. Hopkins 
V. Logan considered in connection 
with Kirkpatrick v. Tattersall; account 
stated of debts contracted under age 
(Harrison v. Fane, Williams v. Moor, 
Sutherton v. Wkitlock, Stone v. Withypool, 



Pickering v. 6iiiifi«ry, TVwimni v. Hurst, 
Cowper V. Oarbeit, and Scott v. Ckapelhw), 
24, 25; or during coverture, {Thevo v. 
Thorn, Lee v. Muggeridge, Littl^ld v. 
Shee), 25, 26. Actions collaterally con- 
nected with that upon the account 
stated; consideration of forbearance of 
suit {Bedwelly. Cotton, Smith y.Monteitk), 
26; or adjustment of unsettled claims 
{Llewellyn v. Lewellyn, Edwards v. Bough, 
Longridge v. DorviUe), 28. Principle of 
the account stated; viz., the adjustment 
of unsettled claims, and reducing cer- 
tainty to uncertainty — a good consi- 
deration, whether in a count or in a plea, 
28. Connection between the action on an 
accounting, and the pleaof an accord; where 
an accounting amounts to payment or 
set-o£f, 29. Mode of pleading the same 
defence to the count on account stated, 
along with another count, 29« 30, 31. 



PEACOCK V, RHODES. 

Pleading in Actions upon Bills of Exchange, 



Count on a bill or note ; discloses no 
consideration; cause of action the tn- 
strument itself, 37 : which must be 
pleaded to ; common law principles of 
pleading, leading to the same course of 
pleading as that prescribed by the new 
rules, 37, 39. Effect of a traverse of an 
indorsement; primd facie, the allegation 
imports a direct and special indorsement, 
39> 40. Analogy to the allegation of 
making of a bill, or of a deed, 41 . Traverse 
admits only of evidence of what occurred 
contemporaneously with the making or 
delivery, 42. Cases considered (Churchill 
V. Gardner, Smith v. Maclure, Jones v. 
Corbett, Musgrave v. Drake, Lewis v. 
Reilly, Adams v. Jones, Marston y. AU 
len, Hayes v. Caulfield), 42, 43, 44. Ap- 
plication of the authorities to the prin- 
cipal case, in which a special plea would 
have been necessary to raise the defence, 
45. Essential allegations of the plea, 46 : 
with reference to the doctrine in the 
text as to bills stolen {Goodman v. Har- 
vey, Arbouin v. Anderson), 47. Ground 



of that doctrine, peculiar nature of nego- 
tiable instruments ; pervading all the 
pleadings thereon, 48. Nature of the de- 
fence; notice of the essence of it, 48. 
The same principles illustrated in the 
pleadings in trover for a bill, 49 • Notice, 
or want of consideration, 50. Replica- 
tion to the plea, and burden of proof 
thereon, 51. Mode of pleading defences 
analogous to that in Peacock v. Rhodes; 
unauthorized transfer of the instrument ; 
distinction between such transfer and a 
deposit for discount {Noel v. Rich, 
Cranch v. White, Goggerly v. Cuthbert, 
Bramah v. Roberts), 52, 53, 54. Such a 
defence generally equivalent to a denial of 
consideration ; examination of the cases as 
to consideration ; right of action founded 
on the custom; old cases noticed, 55, 56. 
Easton v. Pratchett, 57. Mode of plead- 
ing the defence of no consideration, 59. 
Atkinson v. Davies, King v. PhiUipps, 
Thompson v. Chubley, Dalton v. Macin- 
tyre, Sturtevont v. Ford; objections to 
the defence when pleaded according to its 
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legal effect as to an agreement not to sue 
rather a ground for cross action, 49. Old 
cases noticed, 60. Pleas of failure of 
consideration, distinguished from no con- 
sideration, 61. Distinction between de- 
fences founded on frauds and on the ab- 
sence of consideration, 62. Considera- 
tion between all the parties must be nega- 
tived ; Knowles Y. Burwood, Emmanuel y. 
Randall, 63. Unless an intermediate 



transfer be wholly destroyed (Watkins y. 
Benuion), 64. No necessity for pleading 
to indorsements not disclosed on the re- 
cord {Steele y. Harmer), 65. Pleas as to 
indorsement of a bill after due, 67; 
or dishonoured, 68; or after payment 
{Lagarus v. Cowie, Mitchell y. Cragg, MoT" 
leg Y. Culverwell, Herbert y. Soger, CHpps 
V. Davis), 69, 70, 71. 



CHAMBERLYN v, DELARIVE. 

Mode of pleading defences founded on the trantfer of, or acceptance of an authoritg 
to reeewe a debt; and, generaUg, of pleading in accord; and of the action for 
moneg had and received. 



Defence of the party assigning, correl- 
ative with the right of the party ac- 
cepting the transfer, to sue the inter- 
mediate debtor ; origin and nature of the 
action for money had and received ; in its 
earlier and more simple form ; as a re- 
medy for money actually received by 
another for the plaintiff, 79* Distinction 
between a receipt for him, and for his 
use, i. e., as his agent ; Howlett v. Os- 
borne ; case from the Year Books, illus- 
trating the principles on which the action 
is founded ; how far the principle of baiU 
ment is applicable to money, and in- 
fluences the right of action (ToUett y. 
Shenstone, SeweU v. Rabg, ShilUbeere v. 
Glynn, Orton v. Butler, Stephens v. Bad- 
coch), 81, 82. Cases where the receiver 
is a creditor ; early cases (Harris y. Ber^ 
voir. Brand v. Lisley, Harrington v. 
Deane, Atkins v. Bertoick), 82, 83. Mo- 
dem cases {De Bemales v. Fuller, Wil- 
liams Y. Everett, Yates v. Bell, Wedlake 
Y. Hurley, Brind v. Hampshire, Baron y. 
Husband, Howell v. Batt, Lilly v. Hays), 
84 — 88. Cases where a debtor is directed 
to pay his debt to a party to whom his 
creditor is indebted ; authorities from the 
Year Books, 89, 91. Cases from the old 
reports as to the right of action on the 
part of the creditor appointed to receive 
the debt, 92 ; Mouse v. Ebney, Dawson 
V. Haslip, Oble v. Dittesfield, Ckipsham 
V. Morris, Forth v. Stanton, Prideaux y. 



Rawlins, Woodward v. Rigby, Case y. 
Barber, Hough r. Roe, Russell v. Had- 
dock. Potter v. Turner, Morton v. Bum, 
92 — 96. Deduction from the authorities 
thus reviewed ; that the transaction takes 
no effect until the assent of all three 
parties ; the result of which must be 
the extinguishment of the sold debt; 
so that the result must be the creation 
of a new, and not the transfer of the 
old right of action, 96, 97. Modern 
cases considered, in which the principle 
is illustrated ( Wood v. Evans, Tatlock y, 
Harris, Israel v. Douglas, Wilson y. 
Coupland, Lacy v. M'Neile, Hodgson y. 
Anderson, Cuxon v. Chadley, Wharton v. 
Walker, Fairies v. Denton, Crowfoot v. 
Gumey, Hutchinson y. Heyworth, Walker 
Y. Rostron, Tibbetts y. George) t 97 — 101. 
Doctrine of the preceding cases applied 
to defences such as that in the text, 102. 
Old cases, as to accord ; mere promise to 
pay at a future time, even by a third 
party, only the substitution of one chose 
in action for another, 103, 104. Cumber 
y. Wane, Sibree v. Tripp, 104, 105. If 
by the delivery of an instrument either 
pluntiff woald derive benefit, or defend- 
ant sustain detriment, good consideration 
for an accord, 106. Mere laches no de* 
fence, except on a bill, note, or cheque 
(Griffiths V. Owen), 107. Distinction be* 
tween a defence founded on the receipt 
of the money represented by a cheque. 
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and the receipt of an instrument {Hough 
V. May), 108. Laches only evidence that 
it was received in satisfaction ; unless it 
were so, there would only be ground for 
cross action (Francis v. Baker, Thomson 
V. Redman) ; bad form of plea upon facts 
such as those in the text {Gifford v. 
fVhittaker), 109. Distinction between 
mere negligence and a constructive satis- 



faction of the original debt by a wrongful 
dealing with the debt transferred, 110. 
Form of plea proper to raise a defence 
such as that in the principal case, 110, 
111. BailUe v. Moore ; setting off of the 
debt assigned against a debt due to the 
intermediate debtor, Stewart v. Aberdeen, 
Learmouth v. Grandine. 



KEARSLAKE v. MORGAN. 

Of pleading the defence of the recent of a bill or note. 



Defence that the bill .was taken in sa" 
tisfaction, founded on the principle of 
the acceptance of one debt in exchange 
for another, 113. Necessary to such de- 
fences that the instrument should be 
transferable, unless the plea show an eX" 
ecutory accord; old cases considered, 
and Hardman v. Bellhouse, 114. The 
receipt of this instrument in satisfaction 
constitutes the defence ; which is, there- 
fore, unaffected by any subsequent deal- 
ing with it; however that may either 
afford evidence of an acceptance in satis- 
faction, or, may exonerate the party from 
liability on the instrument, 115. Cases 
considered {Ward v. Evans, Hill v. 
Lewis, Smith v. Wilson), 116. Practical 
result of this principle with respect to the 
pleadings {Lewis v. Lyster, Goldshed v. 
Cottrell, Sard v. Rhodes, Edwards v. 
Greenwood), 117. With reference to du- 
plicity, 118. As to an instrument on 
which defendant only was liable, and 



which, though negotiable, has not been 
negotiated, 119. Cases {Simon v. Lloyd, 
Lumley v. Musgrave), 1 20. Taking of an in- 
strument for and on account of a debt, 121. 
Principles of the defence {James v. Wil" 
liams, Mercer v. Cheese, Huxley v. Bull), 
121, 122. Replication, return of the bill, 
&c., and rejoinder, negotiation, &c. ; sur- 
rejoinder disclosing departure, &c. 123. 
Duplicity in pleading the defence {Mail-- 
lard V. Argyle, Wright v. Watts), 123, 

124. Rejoinder disclosing that defend- 
ant was discharged on the instrument, 
open to objection as a departure, 124, 

125. Duplicity by reason of an allega- 
tion of payment of the biU, 125. Dis- 
tinction between taking a bill after a 
previous cause of action had accrued, 
and by reason of its having been part of 
the previous contract that it should be so 
taken, 125. 



AGARD v. KING. 

Of pleading in debt on a demise, or in use and occupation. 



Every occupation of land, with per- 
mission of owner, either a license or a 
lease ; mode of pleading ; old cases no- 
ticed, 127. Principal distinction between 
license and lease, express or implied *. 
stipulation for remuneration ; constituting 
a binding executory contract, either as a 
lease or as an agreement, 128. Leases 
originally rather at will; old cases cited 



as to the form of pleading, 129, 130. 
Debt on demise at will, or a quantum 
meruit J Farmer v. Lawrence, Mason v. 
Willard, and cases from Year Books, 
131, 132. When rent reserved, each re- 
servation a distinct and entire contract 
{Welbie v. Phillipps, Hunt v. Stone, Slach 
V. Sharp); cases from Year Books, 133. 
Legal effect of this as a demise for each 
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period of resenratioD {Leighton v. Teed, 
How y. Kennett, Simpkins v. Ashurst, 
Wilkinson v. HaU), 133, 134. Mode of 
pleading tenancy from year to year, 
Potkin^s case, 134, 135, 136. Bishop 
of Bath's case, Bellasis y. Burbridge, 137. 
Principle — ^that the demise maybe pleaded 
as haying originally been for the entire 
period of tenancy, 138. Birch y. Wright, 
Berry y. lAndley, Stomfit y. Hicks, Legg 
y. Strudwick, Harris y. Evans, Rex y. 
Hurstmonceaux, Buckworth y. Simpson, 
139, 140. Exemplification of the prin- 
ciple ; agreements under the Statute of 
Frauds {Savage y. Dupuis, Doe d, Rigge 
y.Bell), 140. Distinction between tenancy 
arising by implication of law, and by ex- 
press or implied agreement of the parties. 
Effect of reseryation of annual rent in 
modem cases considered ; Braithwaite y. 
Hitchcock, 14 1 . Richardson y . Langridge, 
Knight y. Bennett, Wilson y. Abbott, Bi- 
shop y. Howard, 142, 143. Practical ap- 
plication of the principles with respect to 
pleading, 1 44 ; distinction between the 
original tenancy and that subsequently 
created by implication of law. Tempest y. 
Rawlins, Heegan y. Johnson, Regnart y. 
Porter J deduction from the doctrine thus 
elucidated, as to the almost uniyersal 
applicability of debt on a demise ; form 
of the declaration therein, 145. Im- 
plied allegation of a title in reyersion; 
plea of nil habuit, 145, 146. Lewis y. 
Willis, Sullivan y. Stradling, old cases. 
Page y. Lownes, Cheitle y. Pound, 146. 
If demise declared was by indenture; 
demurrer for the estoppel disclosed, 147. 
So if entry be disclosed in the declaration 
or replication ; as to the latter, possi- 
bility of departure, 147, 148. Effect of 
the common allegation, that lessee eit- 
tered, Hawkes y. Orton, 148. Replication 
to the plea of nil habuit {Gylle y. Glass, 
Aylett y. Williams, Parker y. Harris, 
Wilson y. Field), 148, 149. Defeasible 
estate as at will : sufficient title, 149. But 
8ome legal estate sufficient, 149* No 
estoppel against disclosing a determine' 
ation of the lessor's title, 149, 150. De- 
claration by assignee of the reyersion, 5 



Henry VII. fol. 14, Walker^s case, 
J%ursby y. Plant, 150. Venue, 151. De- 
claration against assignee of the term, 
151, 152. As to the necessity for the 
allegation of entry, either in the case of 
lessee or assig^nee, 152. Bellasis y. J3«r- 
bridge, duplicity, 153. Defence founded 
on lessee's inability to enter by reason of 
act of lessor {Hawkes y. Orton, Neale y. 
Mackenzie), 153, 154. Disclosing title of 
lessor to assign {Cawick y. Blagrave), 
154, 155. Trayerse of assignment of 
reyersion {Hare y. Cater, Hughes y. Row- 
botham. Matures y. Westwood, Burton y. 
Barclay,WrightY, Burroughs), IbS, Tra- 
yerse of assignment of the term ; distinc- 
tion between assignment and underlease, 
{Holford y. Hatch, PouUney y. Holmes, 
Palmer y. Edwards, Smith v. Mapleback), 
156. Improper to introduce allegation 
tending to show the right to rent depend- 
ant on occupation, 156. Allegation of 
rent in arrear ; old cases in great degree 
inapplicable as to the strictness of con- 
struction formerly applied(C/m&2ey. Fisher, 
Carpenter y. Collins, Tompkins y. Ptncen^, 
Stagg y. Hind, Kenyan y. Buckly, Hen- 
neker y. Turner, King y. Greenhill, Bright 
y. Beard), 157, 158. Effect, in point of 
pleading, of the principle that each reser- 
yation constitutes a distinct right of ac- 
tion ; the resenrations, if there be more 
than one, must be distributiyely pleaded 
to a denial, 158. And each maybe sepa- 
rately pleaded or demurred to {Hopkins y. 
Helmore, Watson y. Hartshome), 158,159. 
Old cases cited from the Year Books as to 
the form of pleading. Colored y. Skipton, 
3 Henry VI. fol. 19; et alia, 159. Effect 
of pleading, as to different resenrations 
riens en arrere, and ne Ussa pas, 160. 
Misstatement of the reservations ayail- 
able on a denial of the demise ; distinc- 
tion between non dimisit and riens en 
arrere {Wigg y. Shuttleworth, Vavasour 
y. Ormond), 160. Old plea of riens en 
arrere now inapplicable as equivalent to 
nil debet, Warner y. Theobald; effect of 
the plea in its present form {Baden y. 
FUght, Bright y. Beard), l6l. Special 
pleas of riens en arrere, or payment of 
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charges on the land ; old case from Fiti- 
herbeiVa Abridgment, 163. Modern cases, 
Saptford v. Fletcher, Taylor v. Zomtra, 
CUnnett v. Read, 163. Deductions on 
account of rates or taxes, Stitbbe v. Parsons, 
Andrews r, Hancock, Bramston v. Rolrins, 
Waller y. Andrews, Carter ▼• Carter, 
Dyerr, Bowleg, 164, 165. What species 
of deduction thus pleadable, Davis t. 
Stacey, 165. Cases from the Year Books* 
li66. Form of pleading, Johnson v. Jones, 
argumentatiyely amounting to riens en 
arrere; old cases upon the conclusion 
*'et sic," 166, 167* Plea of levieper dw* 
tree J cases from the Year Books, 167, 

168. Modem cases, Hudd ▼. Ravenor, 
lAngham y» Warren, Lear ▼. Edwards, 

169. Replication to the plea, Aldridge v. 
Howard, 169, 170. Pleas of eviction, 170. 
Distinction between actual and construc- 
tiire eviction, 171. Form of pleading 
actual eviction; cases from the Year 
Books and old reports, 171, 172. Evic* 
tion from part of the premises, Cherbome 
V. Rye, Cibes v. HHis, DomeU v. Andrews, 
Hunt V. Cope, Roper v. Lloyd), 172, 173. 
Eviction by a third party ; necessary to 
show by what tide; case from Long 
Quinto, 173, 174. Must ahow sl possessory 
title {Proctor v. Newman, Buckley v. WU- 
Uams, Pincombe v. Rudge, Cooper v. For» 
tescue, Jordan v. Twells, Foster v. Pierson), 
1 74 — ] 76. Pleas of constructive evictions ; 
importance of the distinction between the 
lessor's absolute estate, and that arising 
by estoppel as against the lessee, 176. 
Distinction between an estate dffeasible, 
and an estate determined (lilford's case. 
Doe V. Harlow, Selby v. Brown), 176. 
Lessee's interest continuing by disseisin 
or estoppel until ratry, as till then the 
tenant would only for rent be liable to his 
immediate lessor, 177. Old cases ; claim 
of rent equivalent to actual entry (Hill 
V. Saunders), 177, 178. Where lessor, as 
in the common case of mortgagor, was in 
possession at the time of the lease, the plea 
can confess a sufficient estate, out of 
which he could demise ; the want of 
which confession may render the plea 
bad as argumentatively amounting to 



nil kabuit iAlckome v. Chmme), 178. De- 
fence can only be sustained as to the rent 
accruing due after the claim; P<^ v. 
Biggs considered as to the law, 179. 
Recent cases as to the form of pleading 
{Rogers v. Humphreys, Partington v. Wood' 
cock, Joh$uon v. Jones, Boodle v. Ca$np' 
bell, Selby y. Browne), 179 — 165. Eviction 
by title paramount, allowed to apportion, 
ment, 185, 186. Prior lease of the same 
premises to another {Neale v. Mackenzie, 
Butler V. SH;tiifier<oii), 186. Good repU- 
cation to plea of eviction that plaintiff en- 
tered under title derived from defendant ; 
lease to lessor; cases from Year Books 
and other old cases, 186, 187. Pleas of 
assignment by lessor or lessee {Paddou v. 
Bartlett, Pargetter v. Harris, Mortimer v. 
Preedy), 187. Pleas of surrender ; cases 
from the Year Books ; whether surrender 
were in fact or in law form of pleading 
the same, 188. Cases as to pleading a 
surrender according to its legal effect 
iPeto V. Pemberton, Swaine v. Hobnan, 
Leach v. Thompson), 189. Surrender in 
law ; acceptance of a new lease ; old 
cases, 190. Modem cases establishing 
same doctrine, 191. Substitution of one 
tenant for another; old cases, 191, 192. 
Entry of substituted tenant not essential, 
192. Modem cases {Mathews v. Sawell, 
Stone V. Whiting, Thomas v. Cook, Doe d. 
Huddlestone v. Johnston), 192—194. Re- 
linquishment of possession to the land- 
lord ; old cases, 295. Modem cases 
{Mollett V. Brayne, Stone v. Whiting, 
Whitehead v. Clifford, Grimman v. Legge), 
195 — 197. Recent cases illustrating the 
form of pleading {Gore v. Wright, Tbr- 
ner v. Hurdy), 197, 198. Mode of plead- 
ing defences of a doubtful character; 
eviction or surrender {Dmm v. Nuovo), 1 99* 
Surrender or notice {Johnson v. Huddle^ 
stone), 199, 200. Plea of notice and re- 
plication tiiereto {Cadby v. Martinez), 201. 
Action for Use and Occupa- 
tion ; only the ewdusive remedy where 
the occupation has been without plain- 
tiff's assent, 202. When the common 
count is allowable with one on a demise 
202. Origin of the common count; 
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ancient cases examined; distinction be* 
tweena demiee and a collateral agreement 
(^Brett V. Read, Slack ▼. Bomsal^ Read ▼. 
Johnson, Symcock v. Pafne,AeiiM v. Sinum, 
ChiqmMm v. Soutkwicki Johnson v. May), 
202 — 204. Distinction between common 
count and one on a demise(£dS^e v. Stf^^ 
ford), 205. Special counts amounting to 
the common count (Boof r. Wilson); to sup- 
port which, entry aloneis8ufficienty(Aralioii 
Y.7hBer,Pinero r.Jndson, Smiih y.Tktoart), 
206. Effect of the allegation that de- 
fendant "held'' or ''became tenant" 
(recent cases), 207. Form of special 
counts (Richardson ▼. Qifford, WdUis v. 
JBroadbent, Brydges ▼. Lewis, Reeve v. 
Bird, Bird ▼. Higginson) ; special count 
necessary, not where lessee has merely 
ceased to occupy, but where he has ceased 
to hold, as by assigning ; distinction be- 
tween assignee and under lessee {Naish 
V. Tailock, Bull v. Sihbs, Gibson v. Court- 
hope, How Y.Kennett, Atkins v. Htimphrey), 
208 — 2 1 0. Distinction between co-tenant 
and under tenant {Ibbs y. Richardson, 
Christy ▼. Tancred), 212. Fleas to suit 
special counts, 213. Quare if the com- 
mon count is supportable where the pre- 
mises have been destroyed, &c. {Baker y. 
HoUzapphel, Jrvon y. Gorton, Surplice y. 
Famsworth, Hart y. Windsor), 213, 214. 
The count does not imply that the pre- 
mises are plaintiff's ; nil habuit inadmis- 
sible (Lewis V. Willis, Curtis y. Spitty), 
214. Essential allegation, as to the per- 



mission of the plaintiff (Davis y. Morgan), 
215. But it must be his permission as 
prineipal (Evaiu v, Evans), 215, 216. 
Transfer or determination of title ; proof 
of, when necessary; defence available 
under the general issue (Mortimer y. 
Preedy, Waddilove y. Bamett, Newport 
y. Harley), 216 — ^218. Distinction be- 
tween mere|i«mitmoi» to occupy, and re- 
linquishment of possession, obviating 
the objection as to absence of legal title, 
(MorgeU v. Paul, HM v. VoMghan, WUsfm 
v. Wimams), 218, 219. Import of the 
allegations ''held, used," &c., as applicable 
to easements or incorporeal hereditaments 
(Daiois v. Morgan, Palmer v. Gooden, 
Bird v. Higginson) ; apartments (Fenn v. 
Grafton, Monks v. Dykes), 219, 220. 
Where the occupation was without the 
plaintiff's assent, he must be proved the 
owner; and the count will not be sup- 
ported unless the understanding were 
that remuneration should be received for 
the occupation; illustrated in cases of 
contracts of purchase (Kirthtnd v. Poun- 
sett, Howard v. Shaw, Winterbotham v. 
Ingham, Tew v. Jones), 220, 221. Where 
no rent fixed^ remuneration accrues de 
die in diem (Packer v. Gibbins), 221. 
Where fixed, each reservation an entire 
contract, and any defence showing that 
the right of action thereon never accrued 
arises under the general issue (Prentice 
v. Elliott, Slack v. Sharp, Selby v. Brown), 
222. 
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General observations upon liability as 
principal or partner, or co-contractor, t. e. 
in law, or in/act, 229. Cases exemplifying 
agency or apparent partnership for a par- 
ticular purpose with respect to liability of 
ship-owners, &c. (Gamham v. Bennett, 
Coe v. Rich, Farmer v. Davis, F^aser v. 
Marsh, Reeve v. Davis, Westerdell v. Dale, 
Young v. Brander, Frazer v. Hophins, 
Tinkler v. Walpole, M'lver v. HunU>le, 
Annett v. Carstairs, Briggs v. Wilkinson, 



Curling v. Robertson, Holcroft v. Hoggins), 
230 — 236. Difference between the autho- 
rity of an agent and of a partner (Shepton 
v. Thornton, Arthur v. Barton), 236. 
Cases exemplifying the same principle in 
a reverse aspect, with respect to the right 
to sue (Skinner v. Stock, Garratt v. Hand- 
ley, Alexander v. Barker, Bof^ld v. 
Smith, Boucher v. Murray, Sims v. Brit- 
tain, Smith V. Craven, Palmer v. Spar^ 
shott. Hoggins v. Gordon), 237 — 239> 



XVI 



ANALYSIS OF OONTBNTS. 



Cases as to the effect of writing not un- 
der seal iJDrake v. Beckham, Higgins v. 
Senior), 234—240. Cases in which, by 
the appearance of a partnership an ambi- 
guity arises as to the existence of a liability 
in law, dispensing with evidence of a lia- 
bility in fact: distinction between an 
inchoate and a perfect partnership {Hoare 
V. Davis, Cooper v. Eyre, SaviU v. Robert^ 
son, Gouthwaite v. Duckworth, Young v. 
Hunter, Smith v. Craven, Helme v. Smith» 
Gibson v. Lupton, Brown v. Tapscott, 
Elgie v. Webster), 241 — 243. Connection 
between these cases and cases of joint- 
stock projects {Holmes v. Higgings, Noc^ 



kels V. Crosby, Kempson v. Sawnders), 244. 
Further illustrations from cases of joint- 
stock projects partly come into operation 
iPerring v. Hone, ElUs v. SchmcBtk, Vice 
V. Anson, Dickinson v. Valpg, Bourne v. 
Freeth, Braitkwaite v. Scholefield, Fox v. 
Clifton, Doubleday v. Muskett, Pitchford 
r, Davis, Tredwen v. Bourne), 246 — 254. 
Illustrations from cases as to clubs, De- 
laney v. Strickland, Flemyng v. Hector, 
Todd V. Emley, 255 — 257. Further con- 
sideration of cases as to preliminary ex- 
pences of joint-stock projects, cases in 
the text, Barrett v. Lambert, ReyneU v. 
Lewis, Wylde v. Hopkins, 259 — 264. 
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EGLES V. VALE, 3 Croke, 69. 
Easter Term, 1 Jac. I., Soil. 131. 
Error of a judgment given in Coventry in an assumpsit. K two persons 

__ , _ x-i 1 have dealings 

The first Error assigned was. For that the plaintiff and make up 
declares, Whereas the plaintiff and defendant, 4 March. ^^Z^^^^* 
43 Uliz. accounted together for divers sums of money wiu lie against 
received by the defendant, and the defendant was found to the balance, 
be in arrear ten pounds; that the defendant, in considera- jeUT^-^* 
tion thereof, assumed to pay that ten pounds on the 19th Cro. Car. 116; 
March following, and alledgeth in fact that he had not iBoist. 208;' 
paid ; whereupon he brought that action : whereas there is cowp^290 
not any consideration nor cause to ground such an action ; 294, 565 ; 

,_, , 2 Ter. Rep> 

for the being found m arrear is not any cause to make a 479. 
special promise ; nor is there any thing done on the plain- 
tiff's part whereupon this promise should be grounded, viz. 
the forbearing of the suit, or any such thing. — Sed non 
allocatur ; for the debt itself, without other special cause, 
is sufficient to ground the action. 

Before noticing this decision in .its nected^ it may be proper to consider 

bearing upon the recent case of Hep- the nature of that count, which, it 

kinsT. Logan,7 M. & W.,with which it will be found, is in principle as ancient 

is apparently at variance, and which is as in practice it is important. 
of great practical importance with re- The original of the modern action 

spect to the application of the count on the account stated may be disco- 

on an account stated, and also to seve- vered in the ancient action for '' arrear- 

ral kinds of actions with which the ages of an account," and which formed 

action on that count is collaterally con- the basis of the proceedings on the 

B 
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statute (West. 2, c. 1 1) upon an account 
"before auditors assigned." At com- 
mon law a man might have his action 
on an account " taken by consent of the 
party aceomnting ;** and the statute 
only gave a summary mode of proceed- 
ing by process of imprisonment. Co- 
myn's Digest, " Accompt," note, A 1. 
The distinction between the action at 
common law and that founded on the 
statute is marked in all the ancient 
cases, which (however obsolete they 
may appear) not only exhibit the origin 
of the modern form of action, but illus- 
trate some of the principles which even 
now, at the present period, have a moat 
important practical application to it. 
In 4 Hen. VI. fol. 26, where the plain- 
tiff declared, on the statute, for " arrear- 
ages of an account before auditors as- 
signed," it appeared that defendant 
had accounted only before one auditor; 
on which, for the defendant, it was 
objected, and appears to have been 
conceded, that by the statute the ac- 
count must be "coram auditoribus," and 
that only "when they were in the 
plural, t. e. two or three," should it be 
deemed a proceeding " of record," but 
that if it were before one it could not 
be so, and that then defendant might 
*' wage his law," t. e., it became a mere 
matter of simple contract. In 4 Hen. 
VI. fol. 18, Paston, J., said, "At 
common law if one accounts be/ore 
auditors, and is found in arrear, there 
lies a good writ of debt, to which the 
law may be waged at common law; 
and the statute only gives the power of 
committing to prison ; and if they do 
not commit it is only on an account 
at common law ; for before they give 
the judgment to commit to prison 
they are not judges of record," &c. 
The inferences to be deduced from 
these cases — t.e. that at common law 



a voluntary accounting was a ground 
of simple contract action — is confirmed 
by other cases, as 22 Hen. VI. fol. 36, 
and 34 Hen. VI. fol. 17. In27Hen.VI. 
fol. 8, to an action upon the statute, 
defendant pleaded that he had already 
accounted before auditors assigned, who 
had committed him to prison; but 
Paston, C. J., considered the plea did 
not sufficiently show whether the former 
auditors had strictly pursued the sta- 
tutable powers, so that their proceed- 
ings did not bar the present action. 
In 10 Hen. VI. fol. 25, in an action 
" for arrearages of account before au- 
ditors assigned^" iVac^^on said, "At com- 
mon law, before the statute of West. 2, 
such an account was not a matter of 
record, but by the statute they have 
power to commit to prison ;" and then 
he argued that where they had not 
power (as in a case he put) to commit 
to prison, " the excess of account was 
(recoverable) at common law as it was 
before the statute." 

In the following case the original 
of the present action is distinctly de- 
veloped not only in point of principle 
but in point of pleading. 4 Edward 
IV. fol. 6 : in writ of account, Nele, for 
the defendant, said that he had ac- 
counted before the plaintiff, &c. Grenr 
ney, for the plaintiff: "That is no 
plea, for it is not certain whether it 
was before auditors assigned, or be- 
fore the plaintiff himself; and if the 
plaintiff himself it should say that he 
accounted with the plaintiff, &c. Nele: 
" To say that he accounted either be- 
fore or with the plaintiff is sufficient ; 
for if a man have accounted before a 
plaintiff it must have been with the 
plaintiff; or if he have either in law 
or in fact accounted with the plaintiff, 
it cannot otherwise be understood than 
as accounting before the plaintiff in law 
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or in fact." Genney : " The issue of- 
fered ought to be certam, whether he 
accounted before auditors assigned or 
before the plaintiff/' &c. Mauley J.: 
The plea is good : for he says he had 
accounted before you yourself : and if 
he says he accounted with the plaintiff 
(and if the plea be certain to a common 
intent it is sufficient) then it shall be 
good enough, &c. But in vjrit of debt 
on arrearagee there is a diversity of the 
account '^ before auditors assigned," or 
before one auditor and the plaintiff 
(see antCy 4 Henry VI. fol. 26), or be- 
fore the plaintiff himself. And if in 
writ of debt the plaintiff declare that 
the defendant accounted before him or 
with him, and was found in arrearages, 
it is sufficient ; but the defendant may 
wage his law ; and one of the judges, 
Andrew, J. declared that the books 
upheld this doctrine; and ''one of the 
prothonotaries said that the entries of 
the count of insinml computaveruntwere 
so ; that it was either in the nature of 
a reckaninffy so that in such case it was 
for the plaintiff to show that the ac- 
count was between him trnd the de- 
fendant, and that the defendant was 
found in arrears, or to declare that 
the account was before auditors assigned 
for the plaintiff, &c." 

It is important to observe that in the 
ancient action for arrearages of an ac- 
count the principle will be found recog- 
nized and illustrated, that the accounting 
was the cause of the action; a principle 
pervading all the decisions on the modem 
form of action. Thus in 20 Hen. VI. 
fol. 24, it was held that the defendant 
might traverse the accounting, or plead 
nil debet, a decision repeated in 3 
Croke, 234, Balby v. Cooke; and 
which it need hardly be said, though it 
would be opposed to the principles of 
pleading, as applied to the modem 



action on an insimul computasset, was 
not so when the action had the cha- 
racter of a statutable specialty. 

Agfun in 10 Hen. VI. fol. 21, writ of 
debt on the arrearages of an account 
on the statute, Newton pleaded nU 
debet, and prayed that defendant might 
wage his law; ''plaintiff being exa- 
mined it was found that it lay in ac- 
count." Newton then pleaded a spe- 
cial plea, which was demurred to as 
amounting to nul tiel account, but 
was upheld as presenting matter of 
law : and whenit was asked, arguendo, 
to what intent plaintiff was examined 
if such a plea could be pleaded, it was 
answered per Curiam "to the intent 
(t. e. only) that if it was not in account 
defendant might have his law." So, 
in 29 Edw. Ill, fol. 25, "One brought 
a writ of debt, and demanded 15/., and 
counted that 10/. were due by reason 
that he was bailiff of the manor of B., 
at which time he accounted before cer- 
tain auditors assigned to him by the 
defendant, on which account it was 
found that his expenses exceeded his 
receipts by 10/., &c." Fiff : "As to 
the 10/. he supposes the accovn/ as the 
cause of action, whereas the debt arose 
out of the payment, &c." Sed per 
Finch, J. Though the payments in this 
case commenced before the debt, pro- 
perly it (the debt) arose upon the ac- 
count ; for if there is no account there 
is no action on this debt.'* On which 
defendant pleaded as to the 10/. nil 
debet, and issue was joined. 

Obviously then the ancient action at 
common law for " the arrearages of an 
account" was not merely in principle, 
but in form of pleading the original of 
the present action. It will, however, 
be observed that the earliest applica- 
tion of the action was (as the form in 
the principal case expresses) to the re- 

B 2 
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corery of a balance due from a party 
on ^' moneys received by the defendant^" 
t. e. where defendant was "Mcauniani" 
Comyn's Digest, "Aecampt.** Bat the 
leading principle to which we have al- 
ready adverted as pervading alike the 
ancient and the modem decisions on 
this count, viz., that the cause of action 
is the accountinff, resulted at length in 
the decision that the couht need not 
state wherefore the money on the ac- 
count was due, and might simply state 
that defendant accounted for divers 
sums due to the plainti^Jrom the de- 
fendant {Brinsley v. Partridge, Ho- 
bart, 88), because by the account the 
debt was confessed good; a reason 
analogous to that which in Tate v. 
Lewen, 2 Saunders, is assigned for not 
specifying the nature of necessaries, 
&c. declared for as ''provided for de- 
fendant at his request," — that it was 
''implied that he had notice of them." 
And in Homes v. Savill, Cro. Car. 
116, where the declaration stated that 
"Whereas divers reckonings and ac- 
counts were between the plaintiff and 
defendant, and they insimul computa- 
verunt for all debts, reckonings, and 
demands, and the defendant upon the 
said account was found to be the sum of 
20Z. in arrear to the plaintiff, in consi- 
deration whereof," &c. — ^the court said 
" that the account might be for divers 
causes, and several matters and things 
may be included therein, which in pe- 
de compoti is reduced to asum certain, 
wherein it certainly appears he remains 
and stands indebted ; and it is a suffi- 
cient ground to maintain the action 
without expressing the particulars for 
which they accounted." 

It was never intended that there 
should be any difference between the 
legal import of this count, as it is now 
concisely framed, "that the defend- 



ant was indebted to the plaintiff in 
^ for money found due from the 
defendant to the plaintiff on an ac- 
count then stated between them," and 
the effect of the old count (per Parke, 
B., Irving v. Feitch, 3 M. & W. 
113) which in the form it ultimately 
assumed, until the new rules, ran thus : 
" That the defendant on, &c. accounted 
with the plaintiff of and concerning di- 
vers sums of money from the defendant 
to the plaintiff before that time due 
and owing, and upon that account the 
defendant was found to be indebted to 
the plaintiff in £ ." And it is by a 
reference to the language of the count, 
especially in its ancient and more ex- 
panded form, that it is ascertained in 
any case, whether the action will lie : 
i. e, whether the facts, as proved, will 
support and satisfy the allegations as 
pleaded. Thus (per Patteson, J., Ken- 
nedy V. Withers, 3 B. & Ad. 768) "a 
sum was demanded of defendant, and 
he refused to pay it ; you cannot call 
that an ' accounting ' upon which the 
sum demanded was ' found due ' from 
the defendant, according to the terms 
in pleading an account stated" And 
so also (per Parke, lB,,LubbockY. Tribe, 
3 M. & W.), "The form of the count 
is for money found due, &c. upon an 
account stated, &c. ; whereas all that 
passed was a special agreement, &c." 
And again (per Parke, B., Irving v. 
Feitch, 3 M. & W. 1 1 1,) " I doubt whe- 
ther there has been that species of ac- 
counting which the count charges" 

It is to be observed that in the ancient 
as well as in the modem count — though 
the former made mention of "divers 
debts," &c. — only one accounting is 
intended; the effect of which is, that 
only one accounting can be proved 
under the same count. (Kennedy v* 
Withers, 3 B. & Ad. 770.) And it has 
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been held sufficent to prove an account 
of one item, a principle on which de- 
pends the chief practical utiUty of the 
count; as in most cases all that is 
proved is an admission of a single sum 
as due. (JEighmore y. Primrose, 5 M. 
& S. Q7 'y KnowlesY. Michel, 13 East ; 
Allen y. Cook, 2 D. P. C.) In the first 
of these cases the reason is thus stated : 
"Though in form the count stated is 
of and concerning divers sums of 
money, the allegation of " divers '* 
may be supported by evidence of one, 
as in a count for goods sold.'' But as the 
accounting, and not the precedent debt, 
is the cause of action, the better reason 
may be found in the fact that all the 
advantages which constitute the new 
consideration on an account stated^ 
t. e. the reducing matters to a certainty, 
and obviating the necessity for preserv- 
ing vouchers (Home v. Savil, 3 Croke, 
cited ante, Williams v. Moore, 1 1 M. 
& W.), apply as much to an account 
stated of one item as of several. For, 
''an account stated is an agreement 
by both parties that any items are true ; 
the only consideration, for the promise, 
is the stating the account." {Truman y. 
Hurst, I T.R. 42.) So, (per Coleridge, 
J., 10 Jurist, 471,) "the account stated 
is fresh matter, and consideration for a 
fresh promise." And all this is obvi- 
ously as applicable to one item as several. 
But it is most important to observe 
that the admission of an account as 
due, which is usually the only evi- 
dence under this count, is at the ut- 
most but evidence of that which the 
form of the count shows to be the real 
ground of action ; i. e. an accounting. 
"On questions of account stated there is 
a good deal of confusion, not in the 
older, but in the modem books, which 
may sometimes appear to lay down 
this, that where there is any promise 



to pay a sum as due from defend- 
ant to plaintiff, it is evidence of an 
account stated; which means this, 
that t}ie simple promise if it stand 
unexplained and uncontradicted is evi' 
dence to go to a jury that the plaintiff 
claims that sum to be due, and that 
there are matters of account between 
the parties ; it does not go further than 
that ; and it is only when one comes 
to look at the facts on which the pro- 
mise was made, that one is enabled to 
see whether it is an account stated or 
not." (Per Ahinger, C. B., Luhhoek v. 
THhe, 3 M. & W. 613.) And it 
is only with reference to this prin- 
ciple that such incidental expressions 
as the following are to be construed. 
"An account stated is nothing more 
than the admission of a balance due 
from one party to another, and that 
balance being due, there is a debt." 
(Per Ahinger, C. B., Irving v. Vetch, 3 
M. & W. 107.) " It need not be stated 
as a balance ; but an acknowledgment 
of a debt due on any account is suffi- 
cient." (PerEUenhorough,Q.Z .,Knowles^ 
V. Michel, 13 East, 230.) 

The admission will not sustain the 
count when surrounding circumstances 
show not merely that it was not in- 
tended as an accounting (which, how- 
ever, seems naturally to import some* 
voluntary settlement), but that it could 
not operate as such — as not being 
equivalent to the distinct statement of 
the item in an account as due to the 
plaintiff. The simple yet certain test 
thus afforded by the primary significa- 
tion of the phrase itself, " account 
stated,** will be found perhaps the 
most easy of application. Thus in a 
case where defendant admitted that 
he had bought goods of plaintiff for 
so much, (KnowlesY, Michel, 13 East,) 
it was as though he had regularly 
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entered the item to plaintiff's credit in 
his aocounts. But in a case where ''the 
phuntiff met the defendant and asked 
him if he had sold the ship, and the 
defendant answered that he had sold it 
for 1400/., and would make out the ae* 
count and pay plaintiff^ the balance^** 
{Fountney v. Hammond, 8 Taunton,) 
though one judge hinted that the ac- 
count stated might he supported — that 
was a dictum quite obiter, for the ver- 
dict went upon the count for had and 
received, and wholly irreconcilable with 
principle, the aecountinff being alluded 
to as future, and the balance as jet to 
he struck. 

The distinction that an admunon is 
not necessarily an aecounting is well 
illustrated in Tucker v. Barrow, 7 
B. & C, where the defendant merely 
admitted, on his examination before 
commissioners of bankruptcy, that he 
had received a sum of money on ac- 
count of the bankrupt (under cir- 
cumstances which might have been 
sufficient to render defendant Hable in 
' had and received,' to the assignees,) 
and it was said, per Bayley, B. '' he did 
not admit that it was a a/Jmsting debt, 
payable to plaintiff ;" and per Little-' 
dale, J., ''defendant never * accounted' 
with the plaintiff, but under compulsion 
made tidiecloaure to the commissioners.'' 
The case, it will be observed, illustrates 
that obvious requisite of an accounting, 
nig, that it should have been with the 
plaintiff^; a point which the origin 
of the count and its ancient form equally 
elucidate, and which is subsequently 
adverted to. But the main principle 
of the dedsion is that which runs 
through all the cases and is the only 
true test as to the validity of evidence 
on this count — vig, that the ground of 
die action being the accounting, where 
the acknowledgment is the sole evi- 



dence of an accounting, and does not 
refer to any anterior account, so that 
unless the acknowledgment |)tfr se prove 
the accounting, none is proved at all : 
it must comprise in itself the essen- 
tial requisites of an account, t. e. it 
must be substantially equivalent to the 
entry of an item to plaintiff's credit, in 
a regular account. Now in the first 
of the cases just Cited there was some- 
thing to be done before the amount due 
could be ascertained, and in the latter 
case there was in the acknowledgment 
itselfno sufficient evidence evenof &debts 
for it is not every receipt of another's 
money that constitutes a ground of 
action for money had and received, and 
though those circumstanceswere proved 
which would give such right of action 
that would only afford the proof of a 
debt, not an accounting {Stafford y. 
Clark, 2 Bingham), of which imperfect 
evidence can never be derived from ex- 
traneous sources, unless expressly re- 
ferred to, and so impliedly adopted by 
defendant himself, as when he promises 
to pay a prior account. Thus, again, 
in Burgh v. Legge, 5 M. & W. where 
defendant, the indorsee of a bill, said 
before it was due, "he dJoubted not it 
would be dishonoured, and that he 
would pay it," Maule, B. said, " that 
even if it had been proved that the 
bill had then been dishonoured, 
and that there had been due present- 
ment and notice of dishonour, the evi- 
dence would have been insufficient on 
this count;" an opinion it is appre- 
hended perfectly supportable on the 
distinction here adverted to between 
evidence of a debt and evidence of an 
accounting. 

This distinction is still more import- 
ant to be observed when the evidence is 
not an express acknowledgment, but an 
admission implied from the acts or con- 
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duct of a party. Thus it has been 
held that the payment of interest may 
be evidence of an account stated of the 
debt, {Pwdon v. Purden, 12 M. & W.) 
These cases, as carrying the principle 
of the {jtecount still further beyond its 
original strict and simple import, are 
obviously open to more difficulty and 
doubt, as an act is more equivocal and 
more subject to explanation from sur- 
rounding circumstances than an express 
admission : but the test to be applied 
in the one case as in the other is diat 
one which has been adverted to, and 
perhaps were it apphed to the case next 
dted, the difficulty it appears to present 
might be removed. In that case, 
(Perry v. Slade, 10 Jurist, 31,) by 
a note dated August 8th, 1844 (before 
action brought) defendant promised 
plaintiff to pay him a certain sum, 
*' being the amount of interest due on 
a note from the undersigned for 117/. 
up to 6th July last.'' The learned 
judge left it to the jury whether in July 
there was an account stated between 
the parties on which 117/. was found 
due ; the jury found in the affirmative, 
and a verdict for the plaintiff was up- 
hdd, the Court saying : " There is evi- 
dence of an account stated between 
defendant and plaintiff on the 6th of 
July. In August he states that he 
accounted with plaintiff, and that inter- 
est was due in July preceding; the 
fact of interest being due is alone evi- 
dence of the debt being unsatisfied. 
There is a direct admission of the ezbt- 
ence of a debt of 117/. on the 6th 
of July." It is added, "Tucker v. 
Barrow^ 7 B. & C, does not apply : 
there an admission was obtained under 
a compulsory examination that at a 
certain time he had received money on 
account of the plaintiff, not that there 
was a subsisting debt." It is sub- 



mitted that Tucker v. Barrow was 
not decided alone on the ground, 
that the admission there was compul- 
sory, but upon the ground that there 
was not in fact evidence of an account" 
tj^at all, however it might be evidence 
of money had and received. And 
quaere, whether in Perry v. Slade^ the 
admission amounted to more than this : 
" In July kst I owed plaintiff 117/." 
Now the Court do not appear to have 
considered that this admission itself 
constituted any statement of an account 
at the time the admission was made, 
and they only make that admission 
evidence of the supposed statement of 
account in July. " If one person say 
to another, I pay you so much for 
interest due, that is evidence of the debt 
itself being due ; and the note of August 
is equivalent to a statement of the pay- 
ment of interest to the 6th July." It 
may be submitted, however, that in 
July there does not appear to have 
been any sort of admission of the inter- 
est being due, still less anything ap- 
proaching to a payment or settlement of 
it, the note for the interest not being 
given till August, and simply amounting 
to an acknowledgment that the princi- 
pal woB due in July, and referring to no 
previous etatement or settlement, al- 
though it referred to the previous 
esBi»tenee\ of the principal debt. The 
second note no doubt might show 
that the principal was due at the 
time up to which it stated the inter- 
est to have been due, but not at the 
time at which it was given for such in- 
terest. The difficulty therefore ap- 
pears to be that when the interest 
is stated to have been due, there was 
not the settlement^ which it is neces- 
sary to show to support this count 
(per Littledale, J., 3 A. & £. 331), and 
that when the note was given for the 
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interest, there is no evidence that the defendant's language, m answer to 

principal remained due. plaintifiTs demand, '^Payme the 10/. 

The three cases next cited illustrate, you owe me,*' *' I would, if you had 

on the one hand, the difference he- not removed the grates," — admitted 

tween an admission and an accounting, of the interpretation apparently at- 

and, on the other, hetween an admis- tached to it hy the Court ; " I should 

sion and an offer ; they also show what have owed you the 10/. if you had not 

nice distinctions arise on the eon- removed the grates," which, of course, 

structive species of accounting here would have heen altogether the reverse 

adverted to. In Wayman v. HiUiard^ of a setting down of the 10/. as owing 

7 Bing., it appeared that when the to plaintiff. 

plaintiff demanded the amount of his It is ohviously of the essence of the 
claim, ''the defendant offered 17/.'' statement of an account that some 
and the Court said, '' Here there has certain amount should he stated ; and 
heen no reference to any particular here the principle id eertum est quod 
item of account or any admission of a certus reddi potest does not apply, 
deht. In all cases of account stated Thus, where the defendant said, '' Debit 
there must he an acknowledgment of a me with the amount of my calls due 
debt. We do not controvert the prin- on my 200 shares ; I think it will be 
dple that an absolute acknowledgment about 500/. !" the Court said, " To 
of debt may amount to an account make this available as an acknowledg- 
stated. But here the defendant merely ment of a debt, should it not state the 
makes an offer to 'purchase peace.'" amount? The utmost the defendant 
It may, perhaps, be presumed from says is, that he thinks he is indebted 
the expressions of the judges that in a certain amount ; that he thinks 
something more than appears in the so at the time. It is clear he did not 
report must have transpired at the trial know exactly how much was due from 
to attach to defendant's expressions the him. The evidence should be clear 
interpretation they put upon it — as an and certain on such a count, and it is 
offer merely to purchase peace — though here insufficient." (Hughes y. Thorpe, 
it is scarcely requisite to resort to that 5 M. & W. 667 ») So, where the de- 
supposition to reconcile the case vnth fendant said he " would pay some inter- 
the more recent authority of Chistnan est soon," it was held, plaintiff was 
V. Count, 2 M. & G. where it was said not entitled even to a verdict for "no- 
per Maule, J,, " Is it not evidence of minal damages.** {Green v. Davis, 4 
an account stated (i.e. of 10/.) where B. & C. 240.) But on the other hand 
one party says, 'You owe me 15/.' the amount may be impliedly stated, 
and the other answers, * I only owe you as by reference to any actual and 
10/.?*" because, though nothing could existing account, the correctness of 
be conceived more closely analogous to which is expressly or tacitly admitted : 
the regular entry of a sum to a party's for this, it is obvious, will satisfy the 
credit than the expression supposed in most strict interpretation of the phrase 
this latter case, the expressions used in " an account stated ;" and where (as in 
the former case were clearly susceptible Chisman v. Count, 2 M. & G.) defend- 
of the construction they received ; and ant looks over an account and objects 
so in Evans v. Verity, R. & M., the to some items, but makes no remark 



EGLES V. VALE, 3 Croke, 69. 



with respect to the others ; he admits 
it correct except as to those items. Bo 
where a party promises to pay *'an 
account" — at all events, if it appear 
to have heen delivered to him — ^it is 
sufficient evidence on this count. (Per 
Patteson, J., Lohb v. Stanley, 5 Q. B.) 
The effect of such a reference is obvi- 
ously to prove an adoption by defendant 
of the account referred to. It may per- 
haps be deemed doubtfulwhetherthe ac- 
counting can be considered as complete, 
and taking place at the time of the ad- 
ndsnon or of the anterior account. In 
Mosley v. Read, 10 Jurist, 18, an un- 
dated document in defendant's hand- 
writing was put in, which ran thus : 
** I will pay the balance on the hook ;" 
and the Court, although they said 
(without, however, assigning any reason, 
the point not being at all argued) 
** There is no evidence of an account 
stated," also observed, "The jury 
might infer that ' the book* meant the 
book in which an account was kept of 
goods supplied to the defendant;" so 
that, in accordance with previous cases, 
the evidence would clearly have been 
sufficient, except in respect either to 
the docimient being undated or to its 
not having been addressed to the plain- 
tiff. The latter defect, it may be pre- 
sumed, was the ground of the decision; 
for in Lohb v. Stanley the document 
(similar in terms) was undated, but ad- 
dressed to the plaintiff ; and in Allen 
V. Cook, 2 D. P. C, where an admis- 
sion after action that a party owed so 
much was held insufficient, " because 
there was no evidence in support of the 
count until after action," the Court 
added, "It might have been other- 
wise if there had been an anterior 
account in evidence, to which the 
acknowledgment might have been 
applied." 



It may here be remarked, as one of 
the most important practical results of 
the principle, that the gist of the count 
is the accounting ; — that as, if a party, 
according to the ancient form of de- 
claration, be " found in arrears," or, in 
the language of the present count, be 
" indebted for money found due " in a 
certain sum, by virtue of the account- 
ing alone, any previous agreements or 
accounts must be irrelevant ; the rules 
of evidence only require the proof 
thereof even if in writing, where, with- 
out reference thereto, the admission is 
incomplete, by reason of no amount 
being mentioned at the time of the ad- 
mission, as where {Teal v. Auty, 2 B. 
& B. 99) a party only admitted some- 
thing to be due, and where, of course, 
the written document was the only ac- 
counting, t. e. assuming the defendant's 
admission to have operated as an adop- 
tion of it, which, perhaps, maybe doubt- 
Ail, under the circumstances of the case. 
But in Singleton v. Barrett, 2 C. & J. 
308, though the plaintiff's "particu- 
lars" expressly referred to a written 
account, as the evidence of the account 
stated, it was held, it need not be 
produced ; and " the * accounting * 
might be proved by a mere general ad- 
mission of a debt to a certain amount, 
though the account itself might consist 
of many writings." {Per Ahinger, C. 
B. Newhall v. Hall, 6 M. & W. 664.) 
In this latter case defendant was 
proved to have admitted he owed plain- 
tiff 9/. 10«. for lead, which was deemed 
sufficient on this count, though an a- 
greement in writing between the parties 
relating thereto was not produced. So 
in Arthur v. JDartch, 9 Jurist, 118, this 
case was confirmed ; and an admission 
of 6/. 10«. being due for rent was held 
sufficient on this count though there ap- 
peared a lease in writing which was not 
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produced. Per Parke, B. : '* The parol 
promise is evidence, irrespective of 
the written agreement and withmU re- 
ference to it, that 6Z. 10^. is due." 
So in Gould v. Combe, 1 C. B., 10 
Jurist, 15 L. J. (C. P.), an I. O. U. 
was deemed sufficient mdependent evi- 
dence of the account stated, although a 
hill for the amount of which it was given 
having heen rendered hy an alteration 
subsequent to the giving of the I.O.U. 
inadmissible by reason of the stamp 
laws, could not have been resorted to 
had not the I. O. U. specified the sum 
for which it was given. 

The principle, that an acknowledg- 
ment of a debt, however absolute, is 
only evidence of an account stated, has 
a practical bearing on the question as 
to the mode of pleading to the count. 
It is very Ukely to be lost sight of 
where the acknowledgment is, as in an 
I. O. U., in writing, and upon the face 
of it absolute and unconditional; yet 
even in such a case a plea setting 
forth the circumstances under which 
the instrument was given, and from 
which it appears that it did not operate 
as an account stated, will be bad as 
amounting to the general issue. This 
principle at all events was clearly esta^ 
blished in the recent case of Jacobs v. 
Fishery 1 M. G. & S. 190, where the 
plea stated that an agreement had been 
entered into between the defendant and 
the plaintiff as agent to one A., by 
which defendant waa topay to plaintiflf 
as agent of A. a deposit of 18/. That 
defendant in pursuance of such agree- 
ment '' gave and delivered to plaintiff 
an instrument in writing, called an 
I. O. U., by which defendant acknow- 
ledged to owe to the plaintiff 18Z. instead 
of the said deposit. That plaintiff then 
as agent of A. accepted the said I. O. U. 
as and for the said deposit; which 



/. O. 17. is the aieeouaU stated as to the 
said sum of 18/., parcel, &c. (the plea 
proceeded to show a failure of the con- 
sideration on which the deposit had 
been paid) ; whereby A. became, wy 
cording to the agreement, bound to re- 
turn to defendant the said 18/., and 
defendant became exonerated from the 
pa3rmentof the said 18/. parcel, &c. That 
plaintiff then had noticeof the premises, 
and had not paid the said 18/. to A., 
who had failed to perform the agree- 
ment long before suit, of which plain- 
tiff had notice. The plea was demurred 
to on the ground inter alia '' that it 
amounted to the general issue, as show- 
ing that in point of law there was no 
statement of account at all between the 
plaintiff and defendant, because it stated 
that the I. 0. U. was the account 
stated, &c. ; whereas an I. O. U. is 
not a statement of account, but may be 
evidence only." The Court held the 
plea bad on these grounds, saying, ''It 
does not admit an account stated with 
the plaintiff; it is pleading evidence 
only" It may be mentioned that in 
Hammond v. Dayson, 15 L. J. (Ex.)) a 
plea was specially demurred to on the 
precise ground above stated (inter alia) 
that it stated a note to be the account 
stated: and the Court did not give 
effect to the objection ; but the plea 
not being demurred to as amounting to 
the general issue, the point became one 
of mere technicality of expression, 
if indeed it was properly raised at all. 
And in Jacobs v. Fisher the judgment 
proceeded upon the ground, not that 
the plea stated that the I. O. U. v>as 
the account, but that it disclosed facts 
showing that the I. O. U. was not an ac- 
count stated at all. The learned re- 
porters to that case observe in a note, 
" Quere whether the facts if formally 
ples^ded would not have been matter in 
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confession of an account in fact, and in 
ayoidance of such account by faUure 
of consideration ;" but it is conoeived 
that could not be so« as it is of the es- 
sence of an account stated that the 
consideration should be executed ; be- 
cause it is the accounting which is the 
consideration^ and the accounting must 
necessarilj be of antecedent debts ; so 
that anything which shows that there 
were no antecedent debts on defend- 
ant's part which could have been made 
matter of account only shows that 
there was no yahd accounting, because 
it proceeded on a mistake : and it is 
apprehended the same objection must 
(had the demurrer raised it) have been 
deemed fatal to the plea in Hammond 
y. Layson^ where it was of much the 
same character as in Jacob y. Filter, 
The principle it is submitted must be 
the same whether the mistake shown 
by the facts presented renders the ac- 
count wholly or partially inyalid ; and 
that the plea in the latter would be de- 
murrable as amounting to the general 
issue was held in Thomas y. Hawhes, 
8 M. & W. 140, where defendant pro- 
posed to proye mistakes to his pre- 
judice in the account. The Court 
said, '^It cannot be contended that 
from the mere statement of an account 
a debt arises. The ayerment is that 
defendant is indebted upon it. He is 
entitled then under the general issue 
to proye that the account did not show 
him indebted, because it was not cor- 
rect." And in T^ruman y. Hurst, 1 
T. R. 40, Lord Mansfield says, " An 
account stated is an agreement that the 
items are true. But though this was 
formerly held conclusiye, greater lati- 
tude has of late preyailed to remedy 
the errors which mayhaye crept into the 
account in surcharging the articles." 
And so in Rose y. Savory, 2 B. N. G. 



145. This is in conformity with the ge- 
neral rule of law, which permits a 
party to ayail himself of an error in 
fact, into which he may haye fallen. 

The distinction, that an acknowledg- 
ment of a debt is only evidence of an 
account stated, is especially impor- 
tant with reference to a large class of 
cases respecting the statute 9 Geo. lY. 
which enacts that " no acknowledgment 
or promise by words only shall be 
deemed sufficient eyidence of a new or 
continuing contract, whereby to take 
the case out of the operation of the 
statute of Hmitations," &c. Now if 
such ''acknowledgment or promise" 
were an account stated, the statute 
would either be eyaded or the prin- 
ciple must be departed from that the 
account stated constitutes a ''new 
ground of action, with a consideration 
for a fresh promise," terms recently 
zAoptt^ per Coleridge, J. (10 Jurist, 
471.) But the principle that the ac- 
knowledgment is only evidence obyiates 
the difficulty; for thus the operation 
of the enactment alluded to is simply 
to make the acknowledgment or pro- 
mise alluded to inadmissible evidence 
only ; and if there haye been such a 
mutual settlement of accounts and al- 
lowance of items one against the other 
as amounts to payment, it will but 
come within another exemption of the 
statute: adistinctionUlustratedin C^arA« 
Y. Alexander, 13 L.J. (C.P.), 136; 3 
Jurbt ; Ashley y. James, 1 1 M. & W« 

But again: — ^the practical import- 
ance of the prrndple adyerted to, that 
the acknowledgment of a debt is 
only evidence of an account stated, 
is further illustrated by another large 
class of cases, showing that the ad- 
mission which may operate as eyid^ice 
of an account stated must be in terms 
more expUcit and distinct than that 
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wbich may be sufficient to take the 
case out of the statute of limitations ; 
and with obvious reason : as in the lat- 
ter case the object is to revive an old 
debt ; in the former, to create a new 
one ; and while^ to satisfy the statute^ 
it is sufficient that there should be an 
acknowledgment of some debt which 
may be proved aliunde {Hartley v. 
Wharton, 1 1 A. & E.), even though the 
amount be not even agreed upon at 
the time, (Gardner r, Macmahon, 3 
Q. B.) to be evidence of an account 
stated, the admission must either have 
been expressly of a certain sum as due, 
or must have referred to and impHedly 
adopted the amount specified in some 
account, or book, or bill in actual ex- 
istence, or which appears to have been 
dehvered to defendant. {Lobb v. Stan- 
ley ; Mosely v. Reed; Allen v. Cook, 
cited ante.) 

It will have been observed that in the 
form of the ancient declaration at com- 
mon law for arrearages of an account it 
was essential that the accounting should 
have been be/ore or unth the plaintiff; 
and though the modem count alleges 
the account as stated between him and 
the defendant, perhaps a reference to 
the principle so distinctly expressed in 
the original forms of action would have 
obviated whatever of difficulty or doubt 
may have been felt in such cases as the 
following. In Breckon v. Smith, 1 A . & 
E. 408, where the defendant admitted to 
a third person that he owed plaintiff a 
sum named, it was said per Littledale, 
J., "One item is sufficient, but the 
accounting must be with plaintiff. If 
a person, in an off-hand conversation 
with B., say I owe C. 10/., is that 
evidence of an accounting with C. ?'* 
And per Denman, C. J., in Ashby v^ 
Ashby, 3 M. & P., 186 (where the de- 
fendant had admitted owing plaintiff 



150/.), *' Though it did not appear that 
there was an actual accounting with 
plaintiff, there may have been circum- 
stances which gave that character to 
the admission. There had been pay- 
ments of interest on the note;" and« 
per Addison, arguendo, " It does not 
appear in that case the acknowledgment 
was to a stranger." The point here 
adverted to most frequently arises in 
cases upon bills of exchange, &c. and in 
which the question often rather appears 
to be whether defendant accounted with 
any one. Thus, in Jardine v. Payne, 
1 B. & Ad. 168, where the defendant 
caused to be intimated to the gentle- 
man who calls with the bill (of ex- 
change) a " regret that he was unable 
to take up the bill for 57l> lOs. dravm 
by T." — ^not recognising any liability 
to plaintiff or any particular holder of 
the bill — the Court said, " The ques- 
tion is, does this amount to an acknow- 
ledgment that the sum is due from de- 
fendant to plaintiff? But it contains 
an admission only of that sum being 
due to the person legally entitled to 
the bill, and does not import that the 
plaintiff is ; so that plaintiff must show 
that he is." In Baynham v. Holt, 8 
Jur., where there was an admission of 
an amount being due on a bill in the 
hands of a person then unknown to 
defendant, who, subsequently to his 
being aware of plaintiff being the holder, 
made another admission of his liability 
by saying that he could not pay it ; 
the Court held that this was sufficient 
evidence of an account stated with the 
holder ; reserving their opinion, how- 
ever, as to whether an account could be 
stated with a party as the agent of an 
unknown principal. Again, in the case 
of Curtis V. Richards, 1 M. & G. 48, 
the plaintiff was permitted on an I. O.U. 
not addressed to him to recover on a 
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declaration containing both the counts 
for money lent and on an account stated, 
it being presumed that, as produced by^ 
it had been given to, the plaintiff. In 
Doufflas v. Home, 12 A. & E. 641, 
though the plaintiff on a similar in- 
strument recoyered on a declaration 
containing only the count for money 
lent, the Court observed that, " though 
in Curtis y. Richards there was some 
independent evidence (as that the parties 
had had prior dealings) the judgment 
was decisive as to the effect of the instru- 
ment itself. ^^ In CurtisY. Richards it was 
objected that the instrument should be 
stamped as a negotiable instrument, on 
which Mr. Seijeant Manning observes 
{in notis), " To support this objection, 
the instrument must be read ' I owe 
bearer,' which, whether stamped or 
unstamped, would not prove an account 
stated ;" i. e, the presumption arising 
from plaintiff's possession would be 
on the face of the note itself rebutted 
by its expressing that it was originally 
given -with a view of its being cffculated; 
so that it would be no longer evidence 
of " an account stated tvith plain- 
ts," the present possessor. So in 
Leujin v. Edwards, 9 M. & "W., it was 
held that the holders of a bill indorsed 
in blank could not recover on this 
count against the blank indorser, nor 
the holder of a cheque against the 
maker. 

It is an indispensable requisite of a 
count founded on an accounting, that 
the accounting should have taken place 
between the parties themselves or their 
authorized agents, a principle which is 
strongly elucidated in the ancient cases, 
as will already have been observed. 
The principle is in modem cases per- 
haps more frequently illustrated with 
reference to defendants than plaintiffs ; 
but these cases sufficiently show the 



distinction between ordinary agency, 
such as may usually be impUed from 
the position of a wife or a servant, &c. 
(as in the purchase of necessaries, &c.) 
and an agency for accounting. Though 
if a wife state an account, it may be 
valid if ratified or recognised by the 
husband {Styart v. Rowland, Shower, 
215 ; Butler, N. P. 129 ; Per Farke, 
B., Tarbuck v. Bipsham, 2 M. & W.), 
yet an account cannot be valid if stated 
by any agent not expressly authorized 
to state it, unless it lay in the course of 
his duty so to do ; thus, a wife cannot 
bind her husband by admissions, " un- 
less they fall within the scope of the 
authority which she may reasonably 
be presumed to derive from him : and 
where she is carrying on a trade for 
him her admission would be evidence 
as to the receipt of goods to bind him, 
but not as to an antecedent contract J^ 
{Per Curiam, Meredith v. Footner, 1 1 
M. & W. 204.) The same principle is 
recognised in Tarbuck v. Bipsham, 2 
M. & W. 2, where the plaintiff sued as 
administrator of a party who had kept 
accounts with defendant, a banker, who 
after the customer became lunatic con- 
tinued to state balances to his credit, 
the account being kept up by the 
lunatic's family. The Court said, 
" There is no ' accmmt stated,^ but 
only a balance in the debtor's own 
book, which was not and could not be 
stated to the creditor : there is no evi- 
dence of an accounting with the lunatic 
— ^if with anybody with his agent or 
his family; but a lunatic cannot ap- 
point an agent, and the account was 
not stated with any one who was com- 
petent to state an account on his part, ^* 
Again, it necessarily results from the 
very nature of an account, and also 
from the form of the count, which, 
both in its ancient and modem form. 
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aUeges the account to hare been of 
debts " then ** or " before then " due 
(per Ahingery C. B., Hopkins t. 
Loffan, 7 M. & W.), that there should 
be the acknowledgment of an absolute 
antecedent and subsisting debt, not a 
mere conditional promise, alluding to a 
liability not as already existing, but 
future and contingent. Thus, if the 
promise be that when a possible liability 
shall arise the money shall be paid — as 
where an indorser said before the bill 
was due that he did not doubt it 
would be dishonoured and he would pay 
it — the evidence will not be sufficient, 
as it not only does not allude to a 
debt as existing, but proves per se that 
it does not exist at the time ; and as it 
would be only on a certain event that 
any money would be due, there could 
be no account stated of money then 
due. {Burgh v. Legge, 5 M. & W, 
422.) 

There is an obvious distinction be- 
tween such qualifications of the promise 
as make the debt itself contingent, and 
such as simply refer to the particular 
mode or period of payment — as where 
a man says he will pay in a week, 
these latter words " go for nothing " 
{Arthur v. Dartehy 9 Jurist), or where 
he says he will give a bill {Gardner v. 
Macmahon, 3 Q. B.) ; for m both 
these cases the debt is by implication 
admitted as existing. The distinction 
may be elucidated by a comparison of 
the cases of Clark v. Webb, 1 C. M. R. 
29, and Seago v. Deane, 4 Bing. 459. 
In both cases the original ground of 
action was an agreement to pay the 
money; in the first case in consideration 
of being allowed to remove fixtures from 
a house which had been occupied by 
a bankrupt, of whom defendants were 
assignees, and in the other in con- 
sideration of plaintiff's becoming tenant 



of and repairing a house of defendant's, 
but in the latter case there was proof 
of a subsequent admission ('* I wiUpay 
you** &c.), whereas in the former case 
there was no such subsequent admis- 
sion : and the Court said, ** The pro- 
mise was a distinct and separate con- 
tract to pay the money ; and such a 
special agreement cannot be converted 
into an ** account stated,^ in order to 
recover on which it ought to appear 
that the amount was stated with refer- 
ence to former transactions between the 
parties." So in Lubbock v. Tribe, 
3 M. & W. 614, where plaintiffs re- 
ceived from defendant a cheque on ac- 
count of another party (to whom 
they thus became liable), and having 
lost it (so that defendant became ex- 
onerated) the defendant agreed with 
them to give a fresh cheque on receiv- 
ing an indemnity (on the agreement to 
give which it was admitted plaintiffs 
could have sued) ; the Court said, 
" This is only a special promise, for 
breach of which an action may have 
been brought, but the admission of a 
subsisting debt is necessary on this 
count, and there was no subsisting 
debt at the time** 

No point connected with the ac- 
count stated is of greater importance 
(both by reason of its perpetual recur- 
rence in practice and of the difficulty 
with which it is not unfrequently at- 
tended) than the determining when 
this count may be substituted for one 
upon a special agreement. And here, 
again, the true test is to be discovered 
by a close attention to the principles of 
the earlier cases and the ancient forms 
of declaration in this species of action. 
Although the original character of the 
action has been so far departed from that 
it has ceased to be applied exclusively 
to cases where defendant is a "party 
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aecountant/' and in whioh^ as in the 
principal case^ it could be stated that 
he had received monies of the plaintiff, 
the indebitatus form of the count, as 
ultimately settled, as it has already 
been seen, alleged the accounting to 
have been " of monies due and owing 
£rom the defendant to the plaintiff;" 
and though in some of the earlier 
cases, before the indebitatus form was 
adopted, the accounting is alleged to 
haye been ''of divers debts, reckonings, 
and demands," the latter words would 
doubtless have been construed in ac- 
cordance alike vnth the import attached 
in modem times to the words " debt 
or demand" in the statutes of set-off 
or bankruptcy — and with the construc- 
tion which appears in the ancient books 
to have been placed on the word **debt*' 
(12 Hen. IV. fol. 17 ; 3 M. & G. 175) ; 
vir., a debt or a demand in the nature 
of a debt. It seems sufficiently to 
satisfy the count, especially in its pre- 
sent form (which it is to be observed 
contains no allegation that defendant 
was indebted before^ but "upon" — i . e. 
by reason of an " account stated ") that 
the account should be stated of such a 
demand, although it might not be a de- 
mand which could formally be declared 
upon in the indebitatus form. Thus, the 
test here suggested would accurately 
distinguish between Seago v. 1}ean 
and Luhboek v. Trihey supposing that 
in the latter case there had been, as in 
the former, the promise to pay a sum 
certain ; because though in neither case 
could the original demand have been 
declared on in the indebitatus form — 
in the former case it was in the nature 
of a debt, while in the other it was 
purely a claim for unliquidated da- 
mages. The same principle would 
have an obvious and easy application to 
the cases of French v. French^ 2 M. 



k W. ; Barker y. Birt, 10 M. & W. 
In the first of these cases the count 
was held not sustained by a promise to 
pay the debt of another. In the other 
case (which, without reference to the 
principle adverted to, it would, espe- 
cially as no authorities were cited, be 
difficult to reconcile with the current 
of decisions upon this form of action) 
the defendant being director of a com- 
pany against the directors of which, 
before he became one, the origiiial cause 
of action had accrued — ^a cause of action 
therefore on which no promise, how- 
ever express on his part, could make 
him liable (Satnlly.Bobertson, 4 T.R.), 
mduced plaintiff to vrithdraw certain 
proceedings commenced against thecom- 
pany by giving him the following under- 
taking in vmting : — "As a director, &c., 
I request you will accept 50/. on ac- 
count of your claim of 116/. against 
the directors ; and I agree on my own 
part, and on behalf of the other di- 
rectors, to pay you the balance," &c. 
The plaintiff was permitted to recover 
on the account stated, though it was 
objected that the ground of action, if 
maintainable at all, should have been 
on a special count on an agreement : 
the Court said, " The defendant's letter 
amounts to an acknowledgment that 
he and his brother directors were 
debtors to the plaintiff for the amount 
of the work, and that he promises 
to pay the balance. He admits by 
the letter that he was a member of 
the company when the debt was con- 
tracted, and in consequence of that 
admission got out of the hands of the 
bankers the money which plaintiff 
would have otherwise had." It may 
here be observed, that if the letter 
were construed as importing that the 
sum mentioned was originally due 
from the defendant jointly with the 
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other directors, the decision would liability, though he must have been de- 
be sustainable on the principle stated dared against specially, was in the 
in Higgina v. Senior, 8 M. & W/; nature of a debt. 
Magee v. Atkinson, 2 M. & W.; It may be observed, that the prin- 
Jones V. Littledale, 1 A. & E., that ciple last adverted to, and the distinc- 
'' to allow evidence to be given that tion previously mentioned between the 
the party who appears on the face of the acknowledgment of an anterior and of 
instrument to have been personally a future or contingent liabihty, may be 
a contracting party was not such, would illustrated through the analogies af- 
be to allow parol evidence to contradict forded by cases on bills, 
the written agreement, which cannot Thus, in Jarvis v. Wilkins, 7 M. & 
be done." And whether the letter W. 410, where, on an instrument in 
would bear that construction or not, which defendant '^ undertook to pay 
if the whole transaction warranted the 6/. for a suit ordered by " a third 
belief that defendant had led plaintiff party, there were counts on a guaranty 
to believe that he was Hable for the for goods sold and on account stated, 
original debt as having been a director it appeared the goods had been fur- 
when it accrued, the principle would nished «tf5«e^ru^^/y, and the Court said, 
apply thus expressed in Wells\. Gregg, ''This is a memorandum that if plain- 
1 A. & E., " That a party who (rightly tiff will sell the third party clothes, the 
or culpably) stands by and allows ano- defendant will pay for them. If it had 
ther to contract on the faith of a fact been that he would pay for clothes he- 
which he can contradict, cannot after- fore supplied, it might have been im- 
wards dispute that fact in an action portant to consider if the instrument 
tigainst the person whom he has assisted could be construed as a note. But 
in deceiving." It is added, however, here the word ' ordered ' makes all 
per Ahinger, C. B., " If the party {i. e, the difference ; and we are enabled to 
in such a case as this) acknowledges collect from the instrument itself that 
the correctness of a stated account, and, the consideration was not executed." 
in consideration of an agreement to Had the instrument been in the exe- 
give him time, pays part of the debt cuted form, it would not have supported 
and undertakes to pay the balance, that the account stated, as the " account " 
is evidence of an account stated ;" and would have appeared " stated " of a 
the other judges evidently concur in debt due from a third party, 
this reason for the decision, and which. But in Skenton v. James, 5 Q.B. 199, 
it is apprehended, may be supported where the instrument declared on as a 
on the ground that, as defendant had note purported to promise, '' in con- 
a direct interest in the procuring plain- sideration of forbearing an action for 
tiff's assent to his proposal, the under- damages, ascertained by consent to 
taking would create an original not a amount to that sum by reason of the 
collateral liability ; and that it must be injury sustained by him in respect of 
considered that the document showed my liability," &c., the Court said, 
a statement of account, not of the ''This is a promissory note on an 
original debt, but of the debt so sub- executed and complete consideration ; 
sequently created as against defend- 'forbearing' an action for damage 
ant by his undertaking, on which his * ascertained,^ by reason of injury ' sus* 
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tained* All here is past. On the on an agreement was requisite. In 
face of it is clearly payable, at all Morgan v. Jtmes, 1 C. & J. 162, the 
events ;" and it is apprehended that it instrument purported to " promise to 
would hare supported an account stated^ paj 75/. provided D. shall not return^ 
though defendant must upon the ori- &c., or his death he duly certified 
ginal cause of action have heen sued meantime, value received/' The first 
specially, for it should seem, firom count stated "thai in consideration 
Barker v. Birt, that an account may plaintiffs would lend defendant, at his 
hestated by the very instrument creating request, 75/., he promised to pay it 
the liability in respect of which the them, &c., provided one D. should not 
account is stated. return, &c., or his death, &c." aver- 
There is a large numher of instru- ments of the loan, and negativing the 
ments with respect to the mode of de- provisoes. The second count was simi- 
claring on which we shall have more lar, hut stated the consideration to he, 
particularly to consider the hearing of *' that plaintiffs would suffer defen- 
the principal case, in connection with dant to receive 75Z. then in the hands 
the decision in Hopkins v. Logan, and of another.'' There were counts for 
several other recent cases: we refer money Ienttvn.di0ii2ai account stated,ke. 
to instruments, which, though they The only evidence adduced was the in- 
sufficiently express the consideration strument itself, and that the events al- 
to have heen past or executed, will luded to in the provisoes had not oc- 
neither support a count on an account curred, &c. The Court said ** there was 
stated, nor upon a note or bill hy reason no more evidence to support the com- 
of the promise being (partly or entirely) mon, than the special common counts, 
conditional or contingent, or, in other There was no evidence of an account 
words, by reason of its being, either stated between these parties of money 
more or less^ than for the payment due from defendant to plaintiff. A pro- 
of a certain sum at a certain, or at missorynote, payable absolutely, is evi- 
ony time. Thus in Ayrey v. Feam-^ dence of money lent" (or of an account 
side, 4 M. & W., a note to pay a sum stated) '' as between payee and maker. 
*^ and aU fines according to rule,** was But this is payable on a contingency, 
held ^'an agreement to do specific If the money were lent, why should 
things, requiring a consideration to be the payment be conditional ? It is an 
stated." Whereas, in Homer v. Bed- agreement to pay on a condition ; the 
/earn, B. N. C. 434, " I have received value received might have been goods 
from you £ , which I have borrowed or work. Such an instrument would 
of you, and I have to be accountahle not at common law (independently of 
ybr the said sum," was held not a note, the requisites of a note) support the 
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as the words did not import a promise money counts." So in the case of 

to pay but * to be accountable' by way Clarke v. Percival, 2 B. & A. 660, 

of set-off or otherwise. It should have the instrument which was declared on 

been declared on as a special agree- as a note, ran thus : — " On demand, 

ment." It is conceived that in this case we promise to pay 1200/. (to plaintiff) 

the instrument would have supported a or order, for value received in stock, 

coimtfoT money lent. But in each of the &c., this being intended to stand 

cases next cited, it will be seen a count against m^' (defendant's wife), "as a set- 
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off for that Bum left me in my father's 
wilt" (signed by defendant and his 
wife). The Court said '* the instrument 
je not a note. It is not averred that 
plaintiff is her father. All we can collect 
on the face of the dedaraticm (as the 
note must speak for itself)^ is, that it 
was not payable at all events. It 
would not be evidence on an aecaunt 
stated, or on goods sold" 

If in such a case the instrument ex- 
press no consideration on the face of it, 
it will be fatal to declare upon it with- 
out stating a consideration whether 
or not it be termed a note or bill; 
for the count will be bad even after 
▼erdict, as in Carlos t. Faneourt, 5 T. 
B. 483, where the count set out an 
instrument as a note, promising pay- 
ment of 10/. out of defendant's money, 
that should arise from a certain pro- 
perty when sold, and the Court (in 
error) said, *' if the promise (». e. as 
declared upon) were on sufficient con- 
sideration, an action might be main- 
tained on it, as on a special agreement; 
but it is not within the statute, which 
alone gaye the power of suing on such in- 
struments (». e. of pleading them), be- 
cause the considerations donot appear on 
them" So in Blanckenhagen v. Bhair 
dell, 2 B. & Aid. 418, where the instru- 
ment being for value received, and made 
payable to one or other of two persons 
(and therefore pa3rable to either of 
ttiem), only on the contingency of its 
not having been paid to the other, was 
not within the statute, and was de- 
clared upon on the first count as a note 
within the statute; the second count 
alleging only a general liability to pay, 
and not treating it as a note within 
the statute, the Court said neither 
count could be supported; "for ad- 
mitting that at common law an action 
might be maintained upon the not^ 



the original eonaideratian should be 
stated in the declaration." And so ia 
Ayrey v. Feamsides, (cited on^tf, p. 17) 
where the note was declared on as 
such, it was said by the Court, *' It is 
no note within the statute, but is a 
specific agreement to do certain things; 
the consideration for doing which not 
being stated, the declaration is clearly 
bad," and a venire de novo was 
awarded. So again in Robins v. May, 
1 1 A. & £, 214, the declaration stated 
the defendant, "by his promissory 
note," promised to pay plaintiffs 5001., 
to be held by them as collateral secmity 
for any monies then owing tothemby M. 
which they might be not enabled to reco- 
ver on realizing the securities they then 
held, and otherswhich might beplaoed in 
their hands by him, the plea set forth 
the instrument precisely as in the deck- 
ration : and on demurrer the declaratioB 
was held bad, because the instrument 
was improperly declared on as a note. 
Where, although the precise legal 
effect of the instrument be doubtftd, it 
is dear that it discloses a consideration 
of some character, as to be legally 
implied from the iscta it discloses, it 
may not be unsafe, though perhaps 
unscientific, to declare upon it in the 
mode supported in Morison v. Trench- 
ard, 4 M. & G., and exemplified in 
Worley v. Harrison, 3 A. & E. 669, 
where the declaration stated that by 
an "instrument in writing, defendant 
promised" (setting forth the instru- 
ment in terms) to pay plaintiff or her 
order the sum of 50/. in the parts and 
proportions on the several days, and at 
the times thereunder mentioned, being 
for value received by sundry goods, 
&c. specified in an inventory thereunto 
annexed, by way of instalments in 
manner and form following, &c.; but 
nevertheless it was by the said agree' 
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meni or inatrumeni declared to be 
intended by receiyer and giver of the 
said note of hand, &c. And in ocm- 
aideration of the premises, and that 
plaintifr had then^ at request of de- 
fendant, promUed the defendant to 
perform the said agreement or instru- 
ment, &c., defendant then promieed to 
perform it," &c. On this declaration, 
a plea that the defendant did not 
make the said supposed promiseortf 
note in the first count mentioned, 
modo etformd, was on special demurs 
rer deemed bad: for, (per Curiemi) 
''the declaration does not call the 
instrumexLt a promissory note, nor does 
plaintiff say that defendant *made a 
proadaaory note,' It is true that the 
words 'note of hand* are used, and 
that defendant 'promised to pay;' 
but the declaration sets the whole out, 
and it then appears to be on a con- 
tingency : it is not an engagement to 
pay at all events. The calling it a 
' note of hand' is nothing : we see that 
it is not a promissory note." 

Wherever, however, an instrument 
which discloses no consideration, and 
which cannot be declared on as a note 
or bill, purports, either whoUy or in 
part, to be an acknowledgment of a 
debt, or a promise for the payment of 
money, the principles involved in 
Egles V. Vale, among the ancient, 
and Hopkku v. Logaan among the 
modem cases, will be found practically 
to apply. For in such a case, if the 
promise would support the common 
eount on an account stated, it will 
always be allowable, and usually ad- 
visable, to add a special count on the 
instrument itself: and if it be at aU 
doubtful whether the common count 
woold be sustainable, such special 
count is of course requisite : and then, 
there bemg a necessity, as we have just 



seen, for stating some consideration cm 
the face of the count, the question 
arises how it should be stated? the 
object being of course to secure, as £a 
as possible, the benefit gained in de* 
clarii]^ on a note, t. e, to avoid the ne- 
cessity of resorting to the original con" 
sideration, and to declare in such a way 
that the only proof requisite may be the 
simple production of the instrument. 

The principal case presents one 
mode of declaring in such cases: and 
in point of proof such a count as was 
there upheld would be supported by 
showing oral or written promises 
in the terms sudi as those of the 
dass of instruments adverted to: for, 
per Curiam, (Dams v. Wilkiiuon, 1 1 A. 
& £.,) " he who says, ' I promise to 
pay 100^.' may be supposed to say, 'we 
have settied accounts, and I am to pay 
you 100/.' : and the promise supports 
the averment that the parties came to 
an account together :" the instrument 
there commenced thus, "I agree to pay 
you 100/. by instalments," &c. &c., 
and contained a stipulation that a cer-* 
tain sum should go as set-off against 
a certain claim — ^a stipulation which 
the Court said took from its character 
as a note, and made it an agreement. 

But in point of pleading the princi- 
pal case is at variance apparently with 
Hopkins V. Logan, 5 M. &.W., 242, 
where the count (except in one parti- 
cular adverted to post, p. 26) was sub- 
stantially the same as in Davis v. fFt/- 
kinson, and as the principal case : in 
Dams V. Wilkinson., the instrument 
being like to those in Ayrey v. Feam- 
side, and other similar cases, dted ante. 

The Court, in Hopkins v. Logan, 
said "the declaration is bad, for the 
contract is not binding on both parties: 
the promise proceeds (it is true) both 
on the accounting and the agreement 

c2 
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to consider a certain sum as payment 
of so much by the defendant; but both 
these considerations are executed. The 
liability of defendant on the account 
stated would be to pay the amount on 
request; to render him hable on the 
promise here alleged to pay on a Ju- 
iure day there ought to be eome new 
consideration. There is no considera- 
tion for any promise different from that 
which the law implies — to pay on re- 
quest.'" Nowthough there maybe found 
in the old books authorities supporting 
the principal case, upon the principle 
that the consideration of the debt is 
continuing; or that the certainty of 
the day of payment is consideration 
sufficient : " for by reason of that de- 
fendant shall not be impleaded for the 
debt before the day," per Chamberlain, 
J., Barker v. Barker, Palmer; Bar- 
ton y. Shurley, 1 Roll. Abr. 12, pi. 16 ; 
Symball v. Cork, 2 Keb. ; and though 
in Johnson y. CoUomore, I RoUe, a simi- 
lar count was heldgood, these cases were 
after yerdict, and there is no authority 
that the count would not be bad, if, as 
in Hopkins y. Logan, it were specially 
demurred to ; for though it would pro- 
bably be considered that the accepting 
such a promise would be proof of an 
agreement on the part of the plaintiff 
to postpone or forbear payment till the 
day named, (Baker y. Wall, 14 M. & 
W.,) this would be rather matter of 
eyidence than law, and the count to be 
formal should state the legal effect of 
the transaction. 

The objection might be obyiated 
by declaring that defendant being in- 
debted to plaintiff in so much, plain- 
tiff agreed to forbear, and to giye 
day of payment until the day men- 
tioned. This is the mode of declaring 
in Amfield y. Bate, 3 M. & S., and in 
many of the earlier cases. That it is 



good in point of pleading is shown by 
Bonis y. Warner, Cro. Jac. 593 ; 
Austen y. Bewley, ib. 548 ; Wollaston 
y. Webb, Hobart 18. That in point 
of proof it is supportable by the mere 
production of an instrument or eyi- 
dence of a promise of the character 
adyerted to, is eyident from Bonis y. 
Wilkinson, Hopkins y. Logan, and the 
ancient cases cited; in addition to 
which it may be mentioned, it has 
been held, that if it were alleged that 
defendant was indebted in so much, 
and that in consideration that plaintiff 
would forbear until such a day, he 
would pay then — the declaration would 
be sufficient without any ayerment that 
plaintiff had forborne ; for the antece- 
dent debt remaining unpaid of itself im- 
plied a/orbearanee.'^ Godb. anon. 13, 
There is another way also, in which 
the requirements both of pleading and 
of proof may in such cases be satisfied. 
The objection to such a count as in 
this principal case, is simply that the 
consideration is taken to be executed, 
and would be obyiated were it stated 
as executory, per Maule, J., Tempest 
y. Kilner, 9 Jurist. And it might pro- 
bably be considered that the fact of 
such an instrument or agreement being 
accepted by plaintiff, proyed a prior 
agreement to the accounting, and 
would be sufficient, per se, to support 
a count stating it was agreed by and 
between the plaintiff and the defend- 
ant, that they should account to- 
gether, &c. and that in consideration 
of the premises, &c., defendant then 
promised to account, &c. and to pay 
the amount which might be found due 
from him on such accounting, at such 
time or times as might thereupon be 
agreed between him and the plaintiff^ 
ayerring that the plaintiff and defend- 
ant did then account together, &c.» and 
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that the defendant was on such account- 
ing found in arrear, &c., and that there- 
upon and then, &c., it was agreed be- 
tween them that defendant should pay, 
&c. the said sum at such a time, &c. 

It is important to observe that the 
difference between Hopkins v. Loffon 
and the principal case is purely on a 
point of pleading, and that in point of 
principle they are entirely consistent, 
and exhibit that great leading princi- 
ple of the action on an accounting, 
whether in the common or special 
form — \iz., that the accounting is a 
new cause o/ action. 

But it is here to be observed that 
though in respect to its bearing on 
the principal case, the point decided 
in that of Hopkins v. Logan is purely 
one of pleading, there is a large class of 
cases, in mrhich there being no remedy 
for the original debt, the principle 
on which Hopkins v. Logan was de- 
cided, raises a difficulty only to be 
overcome by a recurrence to the pri- 
mary principles on which the action on 
an account stated is founded, as eluci- 
dated in those ancient authorities, of 
which the principal case is the repre- 
sentative. We refer to cases in which 
defendant has promised to pay a debt 
barred hy the Statute of Limitations, 
or by a certificate in bankruptcy, or con- 
tracted during infancy or coverture. 
In the first three of these cases there 
are statutable enactments, the effect 
of which (as it has already been 
incidentally observed with respect to 
the Statute of Limitations) renders 
any oral acknowledgment inadmis- 
sible in evidence, so that where an 
oral acknowledgment is the only evi- 
dence of the accounting, the count 
eamiot in such case be supported, and 
in those cases therefore written pro- 
mises are intended. It may be added 



that with respect to cases of guarantee, 
the operation of the statute of fraud is 
superseded by the effect of that prin- 
ciple of law which we have already 
alluded to as precluding recovery on 
an account stated, of debts for which 
defendant was never otherwise than 
collaterally liable. 

Now with regard to written pro- 
mises to pay debts affected by the 
other statutable or common law bars 
referred to, it is to be remarked, no 
count founded on the consideration 
either of a supposed forbearance to 
sue, as suggested in Hopkins v. Logan, 
or of the adjustment of open and un« 
settled claims — according to a class of 
cases presently to be adverted to — 
could be supported : for as no proceed- 
ings could be taken, there could be no* 
forbearance, and any allegation as to* 
an adjustment of claims, disputes, &c.y 
would require evidence of the existence- 
of some reasonable doubts as to defend- 
ant's liability— a doubt which could 
not exist in the only class of cases 
upon which it is important to consider 
this subject, viz., those in which the 
legal bars referred to could be sup- 
ported. The cases of infancy and co- 
verture are affected by legal considera- 
tions peculiar to themselves. With, 
respect to cases barred by bankruptcy 
or time, there is this distinction, that 
the debts are not barred, but only the- 
remedy. (Briggs v. Loiory, 8 M. & W.,. 
Newton v. Scott, 10 M. & W., PhU- 
lips V. Shermlley 10 Jurist, 14 L. J., Q. 
B.) But this distinction will be im- 
material, unless in such cases the 
cause of action upon the subsequent 
promise be — ^not the creation of a 
new liability, but the revival of an old 
one. It is conceived, however, that 
it is not so — for on the principle of 
Hopkins V. Logan, the past consider- 
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.ation can support no promise, even 
tbough eaepretSf other than that which 
ifl implied by law at the instant of 
the accruing of the original caose of 
action, (i.e., to paj on request) and 
which promise is barred by the effect 
of time, or by the allowance of the 
certificate. The new consideration, 
•therefore, which it is requisite to find, 
can, it is conceived, be discovered only 
in an ctccounting of which the promise 
to pay would be evidence. The diffi- 
culty and the principles on which it is 
founded, or on which it can be obviated, 
obviously apply equally to a bar by 
efflux of time, and a bar by the issuing 
of a certificate. In Hopkins v. Logan, 
the Court incidentally alluded to the 
supposed bearing of the case in 
the Statute of Limitations, but only 
with reference to the requisition of 
writing — on which, as we have seen, 
the operative question of pleading does 
arise, being superseded by a preli- 
minary obstacle in point of proof. The 
recent case of Kirkpatrick v. Tatter- 
sally (13 M. & W.,) affords an oppor- 
tunity of observing how otherwise than 
in the mode above suggested, it is 
possible to meet the difficulty. There 
the declaration being on the original 
cause of action, the Ck>urt declared the 
doctrine firmly established that a 
debt, although barred by the certifi- 
cate, is a sufficient consideration for a 
promise to pay it, and further decided 
that the promise is equally binding 
whether made before or after the 
certificate; provided that if made 
before, it clearly appears that the 
defendant intended to bind him- 
self personally to pay, notwith- 
standing his certificate. The Court 
added : — ** The mere acknowledg- 
ment of the debt, though implying a 
promise to pay, would amount to no 



more than an account stated, and 
though in writing would be a promise 
which the certificate would bar." This 
observation must not be understood as 
implying either that the acknowledg- 
ment could constitute, per se, the ac 
oounting, or that an accounting operates 
not as a new cause of action but as a 
revival of the original debt: for in either 
of these senses it would be utterly in- 
consistent with the current of autho- 
rity ; and the context sufficiently shows 
that the Court meant only to lay down 
the principle for which we are now 
contending : viz., that the promise, if 
taken as in consideration of the old 
cause of action, would not be sup- 
portable: a principle, doubtless, not 
reconcilable with the incidental obser- 
vation, that the " promise was on the 
old consideration ;*' but which, nev«r- 
theless, it is apprehended it is necessary 
to resort to to preserve the decision 
from the objection thus presented by a 
learned writer in the Jurist (vol. 9, p. 
482) : " There is a distinction between 
a promise made before the certificate, 
and a promise made after it. In the 
latter case, the promise implied by law 
from the existence of the debt is barred 
by the certificate, and the only promise 
existing is, the express promise made 
by the bankrupt, for which the debt, 
though barred by the certificate, has 
been held to be a sufficient considera- 
tion ; but, in the case of the promise 
made before the certificate, the old debt 
is in existence, and with it also the 
promise implied by law to pay it on 
request ; and there is superadded to 
it another promise, founded on the same 
consideration, to pay it in a differ^t 
manner, viz. aiter the certificate. Now, 
in Hopkins v. Logan, it was held, that 
an executed consideration, whereon the 
law implies a promise to pay on t^ 
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quest, is not sufficient to support a 
promise to pay at a future day. Now 
in the principal case the only consi- 
deration was, the executed considera- 
tion of the services, and the deht was 
payahle in pnesenti. The promise re- 
lied on was a promise to pay it in 
fttturo, without any new consideration. 
According to Hopkins y. Logan, that 
promise was bad ; it never had any valid 
existence, and, therefore, could not be 
relied on in an action brought after the 
certificate." 

Now it is in the first place submitted, 
that the objection here urged applies 
equally to such promise made after, or 
before the certificate ; on the ground 
that, as already stated, the certificate 
does not bar the debt, and therefore 
cannot extinguish the promise implied 
in law from its existence. And, in the 
next place, it is to be observed, that 
there is nothing inconsistent vnth the 
principle of Hopkins v. Logan, in 
the case of Kirpatrick v; Tattersall; 
because, in the latter case, the decision 
was not as to the ybnw, but as to the 
fight of action : no objection was taken 
to the declaration ; and the sole point 
decided was, that the certificate did 
not bar the action — ^which accounts 
for an occasional inaccuracy of expres- 
sion as to the points oi pleading. But 
the objection founded upon the 
principle of Hopkins y. Logan, is 
aU-important with reference to the 
mode of declaring in the cases re^ 
ferred to, and can only be obviated, 
it is apprehended, by a recurrence 
to the leading principle already so 
much dwelt upon, that the acknow- 
ledgment is only evidence of the ae- 
counting; and by reverting to the pri- 
mary theory, the legal eflPect of the 
** accounting " which is supposed to 
have taken place whenever the count 



on an account stated is supported. 
The objection alluded to is at once ob- 
viated, if it be considered that the 
plaintiff recovers, not upon the ac- 
knowledgment or promise itself, but on 
an accounting, of which the promise is 
only evidence : because this accounting 
of which the promise is allowed as 
sufficient proof, cannot in law be taken 
as differing from that which of old 
must have been formally proved. Now 
it is obvious, that the very nature of 
such an accounting is to make a new 
contract, which cannot be impeached 
or affected by anything prior to such 
accounting, — except in the case of 
illegality, or fraud, or mistake in /act : 
— items being set off against items^ 
claims consolidated, and the nature 
of the demand entirely altered, per 
Ashurst, J., Fosters, Allanson, 1 T. R. 
Now if on such a formal and regular 
accounting defendant had allowed a 
debt barred by the causes so referred 
to, vouchers would be destroyed (Bull, 
N. P. 129, 11 M. & W. 265), or the 
effect might even be payment (post, 
p. 29). And it is in accordance 
with settled principles of law, that 
money paid cannot be recovered ex- 
cept on the ground of mistake in 
Jhct, — if voluntarily paid. It is in per- 
fect analogy with this principle to hold 
that an accounting which can be im- 
peached, as a payment can be recovered, 
by reason of a mistAkein/act, (Edwards 
y. Hawkes, 8 M. & W.) should not be 
reopened on any objection or point of 
law, merely applying to the remedy 
and not to the original right of suit : 
and this is in perfect analogy with the 
principle which governed the ancient 
action on an account, — ^that no defence 
could be urged which might have been 
raised upon the accounting before the 
auditors. Looking therefore to the 
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aecmnting which is mppoaed to be that the same objection would apply 
proved in every case in which a plain- in the case of an account stated by a 
tiff now proves an account stated, of defendant during infancy, and ratified 
which a promise to pay is primd facie by him when of full age ; yet as to that 
proof, not only is the objection adverted case the Court said, in Williams v. Moor^ 
to obviated, but it is submitted that it " an infant stating an account gets 
can only be so by a resort to the ac- the same benefit as an adult in a simi- 
count stated ; and hence it appears lar transaction : he makes certain the 
to follow that in all cases in which previously uncertain state of the trans- 
there has been a promise to pay a pre- action between himself and the plain- 
cedent debt, of which the remedy is tiff, and gets rid of the necessity of 
barred, the declaration should be on preserving vouchers :" for it might be 
the account stated, not on the original with as much force as in the other case 
consideration. said that there could be no benefit to a 
Thus therefore the cases of debts party in rendering certain demands for 
contracted during infancy or coverture, which he was not liable to be sued, 
it will be seen that the accounting so In Suthertony. TFhitlock, Strange, 690, 
far constitutes a new cause of action, it was held that if goods not necessa- 
as to obviate the legal objection attach- ries are delivered to an infant, who, after 
ing in such cases, not merely to the full age promises to pay, he is bound, 
remedy but to the original contract, or In StoTie v. PTethypool, 1 Leonard, 114, 
at all events to the right of action at where it was held that the infant's 
the very time of its original inception, widow was not liable, even on her pro- 
As to the first of these cases, it ap- mise, after his decease, the Court ap- 
pears that an infant cannot state an peared to admit that if after coming of 
account, except before auditors assigned age he had promised to pay the action 
according to the ancient law already would have lain. Now, it seems, the 
alluded to (Harrison y. FanCfM.. &G.). better opinion is that such ratifications 
But his accounting is voidable, not rather raise a new cause of action than 
void, and capable of ratification when revive an old one {Williams v. More), 
o£ fall SLge, {Williams Y. Moor, llM., & and it would appear that such new 
W.,) and firom the reasoning of the ground of action must be the statement 
Court in the latter case, it should seem of an account. InPickering v. Gunnery, 
that it would be a bad plea to this Palmer, 528, it was said {per Whit- 
Court that " the account was stated of loeke), " If an infant promise to pay as 
and concerning debts contracted by the much as it shall be worth (alluding to 
defendant during his infancy, and not necessaries) and afterwards come to an 
otherwise :" and that such a plea would account — he shall be liable to pay that 
not require a replication, that the debts sum, upon the account :" and though, 
as to which the account was stated were per Doddridge, J., it was said the 
necessaries. It may be said that a re- infant shall not be liable on an insimul 
ference to the strict language of the computaverunt even for that, the reason 
original form of count raises this dif- he gives is because he may misreckon 
ficidty, that the account could not have in the account : and Hyde, C. J., who 
been stated of debts due and owing appeared to consider (as seems neces- 
from the defendant; it may be answered sarily to result from the principles laid 
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down by Doddridge) tliat even where however, state an account of debts due 
the infant promises a certain sum for from her while sole, she must be 
necessaries there ought to be an aver- joined. (Drew v. Tfiom, Aleyn, 72.) 
ment that it was worth so much — even- So that it should seem, that a plea to 
tuallj altered his opinion, and held, as the account stated, that the accoimt 
did the rest of the Court, that plaintiff was stated of and concerning debts 
could recover on such a contract. And contracted by defendant during her 
it is to be observed that the reason then coverture would not be good. Constru- 
(as in all the other cases) assigned for ing the allegation of the debt as a debt 
holding that an infant cannot state an in fact, this view would not be at all 
account at common law, although it be inconsistent with decisions that she 
stated of debts contracted as neces- could not be held liable on a count in 
saries, is, that the cause of action must consideration of forbearance to sue ;— 
be on the accounting, to which he can- because the coverture, though not 
not, wMle an infant, agree {Bartlett destroying the contract in fact, in 
V. Emery, and Truman v. Hurst, I point of law prevented her from being 
T. R. 40), and which cannot be called a liable to an action ; and though the 
necessary {perParke, B. ; Williams v. distinction may appear technical, and 
Moor, 11 M. & W. 266) ; but this rea- one merely of pleading, it should be 
soning does not of course apply to the remembered, as remarked (per Cham- 
case of an account stated by an adult, hre, J., in Lee v. Muggeridge, 5 Ta.) 
although of debts contracted while he that it is only the plaintiff's fault if, 
was under age. And the difficulty which having it in his power to declare a 
applies to this case in common with good consideration on the record, he 
that decided in Williams v. Moor, that fails to do so. In the case of 
the debts were not recoverable from de- Lee v. Lloyd, 1 Strange, plaintiff 
{eiid^Katy(J3^opkinsy. Logan, 7.M.&W.) appears to have sued on a promise in 
maybe obviated byreference to the prin- consideration of her forbearing to sue 
ciple that infancy is a defence by oper- the defendant on a note made by her 
ation of law and not as a denial of the as a feme sole while she was co- 
contract in/ac^. Cowpery. Garbett, 13 verte ; and it was held that plaintiff 
M.&W.; Scott Y, Chappellow, 4M.. &G. could not recover, the note being abso- 
These principles would equally, it is lutely void ; and in Lee v. Muggridge, 
obvious, apply to the case of an ac- 5 Taunton, the ground of the decision 
count stated by a woman of debts is pointed out as having been that the 
contracted by her (t. e, in point of supposed cause of action, on tc^AicA a/one 
fact) while covert e; for the differ- the forbearance was stated, Arose ydale 
ence, if at all, is rather against the defendant was coverte, and therefore 
feme coverte, who is less favoured in there could have been nothing to for- 
law than an infant, for the obvious bear ; hut per Curiam, "it does not fol- 
reason that &feme coverte has the same low, that if another consideration had 
TeBsonBseif erne sole. We have seen that been stated plaintiff could not have 
while coverte she cannot state an ac- recovered :" and in the case last cited, 
count except as her husband's agent, the declaration stated that the money 
and then if at all valid it must be as sued for had been applied at the sole 
against him. If she and her husband, direction of the defendant while co- 
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verte^ and that alter her hnshand's 
death she promised to pay, without 
stating that she promised in consi* 
deration of the plaintiff's forbearance 
to sne. The Court held the action 
maintainable, a decision which has ner er 
been orermled, and which, on the prin- 
ciple aboTC adverted to, appears to be 
wholly free from the objections applying 
to it when based on a supposed moral 
consideration ; and in Littlefield y. 
SheCy 2 B. & Ad., on a similar declara- 
tion, the only reason assigned by the 
Court for holding that the plaintiff 
could . not recover was, that he had 
stated the debt as originally due and 
owing by the defendant, instead of her 
husband. Now, in either of the latter 
cases, all that appeared to be disclosed 
on the declaration was, that defendant 
promised to pay, which would heprimd 
facie proof that she stated an account 
of a debt, contracted in fact by her, but 
in law by her deceased husband, and 
was found on such acctmnting in arrear. 
B it in these latter cases of infancy 
and coverture it appears that to the 
recovery on the ongiiud consideration, 
by virtue of the subsequent ratification 
or promise, there is not the objection 
before adverted to, as attaching in 
cases of debts barred by something 
subsequent to their accrual; as, if in- 
fancy and coverture operate not on the 
mere remedy, but on the contract itself, 
there never was apromise implied by law, 
so that the express promise could not be 
objectionable, — because the principle, 
that on an executed consideration no 
express promise different from that 
implied by law can be valid, obviously 
can only apply where there is a promise 
implied by law. Kaye v. Dutton, 7 M. 
& 6. On the other hand, if there is no 
objection to resorting to the original 
consideration, — as to which, however. 



the better opinion appears to be that 
a new cause of action is created — {Wil- 
liams V. Moor, 1 1 M. & W.)— at all 
events the account stated is (suppos- 
ing in the cases here alluded to there 
is a right of action at all) equally 
available on the principle already al- 
luded to as illustrated in Barker r. 
Birty and Russell v. ShentoHy that the 
same promise which Jirst creates a 
liabihty may operate as evidence of 
the statement of an account of and 
concerning the debt so then frst ren- 
dered available. 

The action on an account stated 
has, it will have been seen, an inti- 
mate connection with a large class of 
actions on agreements in consideration 
of forbearance, or of the adjustment 
of unsettled claims. It is to be ob- 
served, that where, as in the cases 
cited, the declaration states the con- 
sideration to have been simply that 
" defendant was indebted" or that he 
and the plaintiff '* accounted toge- 
ther of divers sums due and owing 
from defendant," &c., the evidence 
must be as strong of an absolute and 
unqualified admission of the debt to 
be recovered as could be necessary to 
support the common count on an ac- 
count stated, — a point already sujfi- 
dently discussed. It is further to be 
observed, that if in such special de- 
clarations the strict form of the old 
count on an account stated be departed 
from — as it was in Hopkins v. Logan, 
in not distinctly alleging that the ac- 
counting was of sums, *' then due and 
owing to the plaintiff from the defend- 
ant" — the count will be demurrable : 
for, (per Curiam, in Hopkins v. Logan,) 
" it does not appear that any sums 
were in arrear, and the subsequent 
averments do not supply the defect, 
for it is not shown that there was any 
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fbunditioii for the aoooantmg/'- 
observation perfectly in accordance 
with the principles illustrated in the 
ancient action for ** arrearages of an 
account." Therefore, where that alle* 
gation cannot be supported, it can 
only be dispensed with by the intro- 
duction of other allegations of a more 
iqjecial character. The relinquish- 
ment of a suit, actually commenced 
will be sufficient consideration : and it 
should seem it need not even be stated 
to have been a suit instituted to tiy a 
disputed question of law and of fact, 
still less that it was on a good cause 
of action. {Bedwell v. Cattan^ Hobart, 
216 ; Smith v. Manteithy 13 M. & W.) 
Where no suit has been commenced it 
will be requisite and sufficient to state 
that " there had been and were divers 
open and unsettled accounts between 
plaintiff and defendant, and divers dis- 
putes between them touching, &c., 
and plaintiff then claimed of defendant 
that defendant woe indebted to plain- 
tiff in divers large sums, &c., and 
defendant then claimed of plaintiff, 
&c., and therefore it was agreed by 
and between them that they should 
respectiTely give up their respective 
claims each upon the other, and that 
liiereupon in consideration that plain- 
tiff would give up and relinquish and 
forbear to prosecute to and against 
the defendant all claims and demands 
which phdnaaff then had on or against 
defendant,'' &c., without stating ei- 
ther that plaintiff had commenced any 
proceedings, or that there existed any 
debty because on such account the 
substantive allegation, that there *' had 
htm. and were open and unsettled 
accounts," &c., and ''that plaintiff 
claimed," &c., might be traversed, 
and, if proved, would show a plain 
benefit to defendant in the agree- 



ment in plaintiff's foregoing his daim 
— a daim shown to have had a probable 
foundation {LeweUyn v. LeweOyn, 
15 L. J., C. P.) : whereas if the 
count simply state that there were 
disputes between the parties as to 
whether defendant was indebted to 
plaintiff, and that defendant promised 
in consideration that plaintiff would 
promise never to sue him at any time 
for a certain sum (though such sum 
be stated as larger than the sum sought 
to be recovered), the declaration will 
be bad on general demurrer : as the 
ending of such disputes could be no 
detriment to plaintiff, there would not 
appear any consideration — any proba- 
ble foundation for the debt. {Edwards 
V. Baugh, 11 M. & W. 646.) Indeed, 
in that case the Court seemed to 
consider that the declaration should 
state that defendant toai indebted in 
divers sums, &c. ; on which he would 
be compelled to prove that there ex* 
isted eome debt, though he need not 
prove the amount : but it would be 
sufficient to show that there were such 
claims as to lay a reasonable ground 
for the promise." But* in the modem 
leading case upon the subject, Long^ 
ridge v. Donnll, 5 B. & Aid., although 
there a suit was actually commenced, 
the ailments and authorities dted go 
the length of showing that the relin> 
quishment of a demand, whether doubt- 
Ail in fact, or in law, is a good con- 
sideration. And, in a case in which it 
has been reoentiy held that the relin- 
quishment of a suit is a good consider* 
ation, although there was ''no daim 
or demand, or cause of action, in re- 
spect whereof the plaintiff was en- 
titled to recover; and although the 
action was not brought to try any 
doubtftd or contested question of law 
and £ut" (Smith y. Mmteith, 13 M. & 
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A. 434)^ the reasoning of the Court 
fnlly supports the cases of Lewellyn v. 
Lewellyn, for it is said,p«r Curiam^ **\i 
there was either a good cbdm^ or a 
reasonably disputed ground of contro- 
versy ^ that is sufficient :" and the Court 
adopted the expression, *' disputed ques- 
tion of law or fact.'' It seems, there- 
fore, that the existence of reasonable 
grounds for the claim on plaintifF's 
part is sufficient, and that the only 
difference between that and the actual 
existence of a suit is, that the latter 
will afford primd facie evidence of a 
consideration, and dispenses with affir- 
mative j^roq/^ at all events on plaintiff's 
part, that there was a ground for the 
action ; whereas, in the declaring on 
an agreement in consideration of the 
relinquishment of mere claims^ plain- 
tiff must plead and prove sufficient to 
show some reasonable ground; and 
though he need not prove and plead 
the actual existence of any debt, it is 
obvious that practically it would be 
difficult or impossible to prove the 
former without showing that a debt or 
demand to some amount existed ; and 
thus, practically, the distinction be- 
tween the action for arrears of an 
account stated, whether in its general 
or its special form ; and that on the 
mere adjustment of unsettled accounts 
or claims is, that in the former the 
amount of the account must be proved ; 
whereas in the latter that evidence is 
not requisite ; and it is only necessary 
to prove that there were sotne debts 
to be accounted for. 

The same leading principle, it will 
be observed, pervades both classes of 
actions : viz., that the reducing of cer- 
tainty to uncertainty is a good consi- 
deration. And this principle finds a 
collateral illustration in a large class 
of cases respecting accord (a subject 



which has thus a close alliance with 
that of account) : and was recognised 
in the earliest times. 

Thus, in 4 Henry VI. fol. 18, it is 
said, arguendo, " the nature of arbitre- 
ment is no more in effect than to make 
certain a thing which is not certain, as 
in trespass, &c. ; but a debt is always 
certain ;'' and Newton, J., assents to 
this, " if it is solely a debt ; but other- 
wise if I sue a debtor, and put in award 
a certain debt and other trespasses and 
disputes; for in such case, though 
the debt is certain, the remainder is 
not," &c. So in 22 Henry VI. fol. 
39, it was admitted to be a good plea 
in trespass, that where both parties 
had trespassed, and that they had sub- 
mitted to the award of certain persons 
who had awarded that each should be 
quit of the other* s demands. So in 45 
Edward III. fol. 16, where defendant 
in trespass de bonis deportatis, pleaded 
that upon a certain dispute which 
there had been between him and the 
plaintiff of "certain goods*' (not saying 
whose they were), they put the same 
into arbitrement of one who awarded 
that defendant should retain the goods 
in the declaration mentioned ; it was 
said, per Ingleby, J., ''in debt on 
simple contract it is a good plea to 
say that they put it in arbitrement, 
and that the arbitrator awarded that 
defendant should pay half, which he 
had paid, or which he had been 
always ready and wiUing, and now 
offered to pay, and brought into 
court," &c. 

And upon the same principle an 
accounting may be pleaded ; and thus 
a defendant may in debt or assumpsit 
plead that since the cause of action 
arose he and the plaintiff accounted 
together, and upon the accounting he 
was found in arrear so much, which he 
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has paid. Com. Digest, Pleader, As- 
sumpsit, 2 G. II. 

It may here be mentioned, that 
though in an action on an account stated 
evidence under the general issue is ad- 
missible to impeach the accountinff men- 
turned in the declaration, the defence 
that a subsequent account has been 
settled between the parties, in which 
the balance due on the previous ac- 
count was included, must be specially 
pleaded : for if on the subsequent 
account no balance was due to plain- 
tiff, the defence would amount to pay- 
ment or set-off, and should be pleaded 
as such (^Fidgett v. Penny y 1 C. M. R.) 
— as set-off iiih^ items were all against 
the plaintiff, or as payment if items on 
both sides were allowed against and 
extinguished by each other, and a ba- 
lance struck. {Oliver v. Barton, 1 C. 
M. & B. ; Sinclair v. Baggaley, 4 M. 
& W. ; Aihhy v. James, 1 1 M. & W. ; 
Clark V. Alexander, 13 L. J., C. P.) If 
pkmtiff desires to meet such a plea by 
showing that the action is brought on 
the subsequent accounting, and that on 
that accounting defendant was in- 
debted to him ; he can only do so by 
a new assignment stating, not that 
" he sues in that action not only upon 
the accoimting mentioned in the plea, 
but also for another and different,^' &c. 
(for it has been seen that the declara- 
tion can only be taken as intending 
one accounting (Kennedy v. Withers, 
2 B. & Ad.), but, " that he sues not 
upon the accounting mentioned in the 
plea, but in respect of another and 
different accounting, &c., upon which 
defendant was found indebted to him 
in modo et /ormd as mentioned in the 
declaration. It should be borne in 
mind that, though an account stated is 
a fresh cause of action, it does not do 
away with the original cause of action. 



and that therefore the defence of a 
subsequent accounting is only in the 
nature of an accord, and is subject to 
the general principle pervading de- 
fences of that nature — that unless 
executed it is no answer to the action ; 
thus, in the Mayor of Scarborough v. 
Butler, 3 Levinz, 238, where defendant 
to an action for money had and received 
pleaded that after the accruing of the 
said cause of action he had accounted 
with the plaintiff, and had been found in 
arrear the said sum, and had promised 
to pay it, after verdict the whole Court 
were agreed that, there being a debt 
confessed as due to plaintiff, the new 
promise on the subsequent accounting 
was only a chose in action of the same 
nature, and judgment was given for 
plaintiff.. 

This appears the appropriate place 
to notice (as a consequence of the 
principle that the accounting does not 
do away with the old right of action, 
though it creates a new one), that to 
avoid the necessity of repeating, to a 
count on an account stated, precisely 
the same defence which has previously 
been pleaded to a count on the original 
consideration, it is usual to make it part 
of the special plea to the prior count 
that ^'the account in the last count men- 
tioned was stated of and concerning the 
monies* * in the other count mentioned. 

In Taylor v. Herbert, Freeman, 367, 
this mode of pleading was recommended 
per Hale, C. J., in preference to the 
form there adopted, " that the indebi- 
tatus and the computasset were for 
the same cause of action,'* the inac- 
curacy of which was pointed out by 
the Court ; " for that the ground of 
the indebitatus is the debt, and the 
ground of the computasset is the ac- 
count, and so it cannot be averred 
that there is the same cause of both :" 



so 
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another practical dedaction from that 
which we haye seen is the leading 
principle of the action on the account 
stated. In Sheldon t. O^ham, J. 
Jones &T. Raymond, where defendant 
in a similar case pleaded, that the 
said several sums were for one and the 
same caose of action, for one sum only, 
ftc. ; on demurrer, the plea was held 
good — ** for though it is frequent to lay 
a declaration for a deht several ways, 
it is not a good plea to say that several 
sums are only for the sum first men- 
tioned, and to go no fwrther; yet, 
when defendant pleads over that the 
very sum demanded is satisfied, it is 
a good plea ; and if the two sums were 
distinct plaintiff might have replied so, 
'and taken issue thereon; but when 
he admits that there was but one of 
the sums due, and that satisfied, the 
plea is good." Here, however, there 
being no account of the grounds of 
demurrer or of the argument, it does 
not appear that the attention of the 
Court was called to the inaccuracy of 
expression alluded to in the former 
case. In Mte v. TomUnaon, 4 A. & £. 
260, the plea was ** that the said sum 
so found due on an account stated, &c., 
is the tame sum, &c., and that the 
said two sums are one and the tame 
dehty^ &c., and there was a special 
demurrer, '' for that the defendant 
attempted to confine plaintiff to one 
cause of iustion" &c. 8ed per Cu' 
riam, '' the new rules allow an account 
stated to be joined with any other 
count for a money demand, though 
there be not distinct subject matters of 
complaint : therefore a sum due on a 
consideration mentioned in another 
count may be the same as that claimed 
in the count on an account stated." 
In Rayner v. Wright^ 3 Q. B. to mi- 
dehitatua counts for work, for monqr 



paid, and on account stated, defendant 
pleaded as to the first and last counts 
that the moneys therein mentioned 
were claimed m reepect of work doite, 
&C. (stating a special answer) : de- 
murrer for that, though the cause of 
action stated in the first count is a 
debt therein alleged to be due for work, 
&c., and the cause of action stated in 
the last count is for money due on an 
account stated, yet the plea alleges 
that the moneys in ihejiret andloH 
counts are claimed for work, &c., 
which all^ation is whoUy inconsist- 
ent with and contradictory to the caose 
of action claimed in the last CQunt^ 
&c. The Court said, ''The plea does 
not allege that the account was stated 
in respect of work done as mentioned 
in the first count. Can it be assumed 
that the moneys are claimed by plain- 
tiff on the same account? The de- 
fence might have been pleaded to both 
counts," {per Wightman), ''with an 
averment that the two counts are for 
the same identical sum of money,'' 
or {per Coleridge, J.) " that the ao- 
count was stated of and concerning 
the money in the former count men- 
tioned." It will beobserved that in these 
cases the plea is pleaded both to the ac- 
count stated and to the counts upon the 
original consideration. And though in 
Foot V. Baker, 5 M. & G. where to two 
counts, one each for 8^.— one for money 
lent, and the other on an account stated 
— ^it was pleaded that the SI, in the 
first count mentioned was borrowed 
by defendant and lent by plaintiff, &c 
(stating an illegal purpose,) and that 
the account in the last count men- 
tioned, was stated of and concerning 
the said 8L 4s., in the said first count 
mentioned, and so borrowed and lent as 
aforesaid, and for and in respect of no 
other debts or moneys whatsoever, and 
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the learned reporter remarks in a note, not the plea to have been pleaded as to 

" The plea appears bad for duplicity: 4^.inthefirstcount,and4/.inthe8econd7 

as plaintiff claims two sums of 8/. 4«. The plea answers two sums : though 

the account stated must be understood it is pleaded only as to one. The plea 

as aU^ed by plaintiff to have been is had for duplicity" It must not, 

stated of sums other than that sepa- however^ from this be inferred that 

rately demanded in the first count, where the defence is pleaded separately 

whether so expressed in the count or to each count the unayoidable allega- 

not : thus, the plea, besides the spe- tion in the plea to the count on the 

cial answer operates as a plea of nun- account stated of the facts constituting 

quam indebitatus to the last count, the defence previously pleaded to the 

or to an undivided moiety of both count on the original consideration will 

counts :" this objection seems not sus- render the plea to the account^stated 

tainable : for, on the principle stated double. In Hammond v. DaysoHy 15 

per Curiam in Mee v. Tomlinson {ante), L. J. (Ex.) 278, the defendant having so 

it does not appearthat it canbeassumed pleaded Uiere was a special demurrer, 

that the plaintiff claims in such a case for that though the plea was pleaded 

two sums, as it may well be that he as to one count only it answered both ; 

claims one sum by reason of two dif- and that the mode of pleading was 

ferent causes of action; added to which, prolix, &c. The Court supported the 

in either view, the plea does not pre- plea, saying, on the first point. It is no 

sent two answers to the same sum or objection to a plea that it happens 

cause of action, but gives an entire (unavoidably ?) to show a good defence 

answer to two sums or causes of action : to a count to which it is not pleaded : 

a course no more open to the oh- and, on the other point, that if the 

jection of duplicity than common mode of pleading was prolix it was 

pleas, such as payment, &c. pleaded attributable to a useless introduction 

to several counts ; and not only is of the count on the account stated, 
such a course free from the objection It is here well to observe that it is 

and duplicity, but the contrary course not always prudent to have recourse to 

would be liable to it : thus, in Eirwlin- the mode of pleading above adverted 

son V. Shand, 5 M. & W., where in to : for in Hurtley v. Manton, 5 Q. B. 

a similar case the plea was pleaded where thatmode was adopted, the Court 

" Bs to 41. parcel of the monies in the de- having held the defence as to the 

claratian** that the sum of 4/. parcel of original consideration bad, added, ''as 

the sum in the first count mentioned, regards the account stated, the plea 

and 41. parcel of the sum in the second would probably be good if it had been 

count mentioned, are one and the same pleaded to that count only ; but as it 

debt of 41., and not other or different is pleaded to both counts and is bad 

debts of 4/., and that the same is the as to one, it is according to the uni- 

said 41. parcel, and become due, &c. the versal rule bad as to both." 
Court, on special demurrer said, "Ought 
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PEACOCK V. RHODES AND ANOTHER, 

A bill of ex- In an action upon an inland bill of exchange, which was 
a blank in- tried before Willes, JusticCy at the last Spring Assizes for 
b^!r"^o^ii Yorkshirey a verdict, by consent, was found for the plaintiff, 
and negotiated, subject to the opinioti of the Court on a special case, stating 

an innocent 

indorsee shall the following facts : 

S^st thT '* " The bill was drawn at Halifax, on the 9th of August, 
drawcrin blank. 1780, by the defendants, upon Smith, Payne, and Smith, 
payable to William Ingham, or order, 31 days after date, 
for value received. It was indorsed by William Ingham, 
and was presented by the plaintiff for acceptance and pay- 
ment, but both were refused, of which due notice was 
given by the plaintiff to the defendants, and the money 
demanded of the defendants. The plaintiff, who was a 
mercer at Scarborough, received the bill from a man not 
known, who called himself William Brown, and, by that 
name, indorsed the bill to the plaintiff, of whom he bought 
cloth, and other articles in the way of the plaintiff's trade 
as a mercer, in his shop at Scarborough, and paid him that 
bill, the value whereof the plaintiff gave to the buyer in 
cloth and other articles, and cash^ and small bills. The 
plaintiff did not know the defendants, but had before, in 
his shop, received bills drawn by them, which were duly 
paid. William Ingham, to whom the bill was payable, in- 
dorsed it ; John Daltry received it from him, and indorsed 
it ; Joseph Fisher received it from John Daltry ; and it 
was stolen from Joseph Fisher, at Yorh, (without any in- 
dorsement or transfer thereof by him,) along with other 
bills in his pocket-book, whereof his pocket was picked, 
before the plaintiff took it in payment as aforesaid. The 
plaintiff declared as indorsee of Ingham^ 

Wood, for the plaintiff, argued, that the bill was taken, 
by Peacock, in the ordinary course of business, and there 
was no pretence that he had notice that it had been ob- 
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tained unfairly. If he had, he admitted that he could not ^^}' 
recover. A bill indorsed by the payee is to be considered Peacock 
to all intents as cash, unless he chooses to restrain its ^' 

cuiTency, which he may do by a special indorsement, as, ^^„ 
" Pay the contents to William Fisher (a)." The very object Anotrba. 
in view, in making negotiable securities, is, that they may (^) ^°^8- ^^^• 
serve the purposes of cash. The case of Miller v. Race{h)y (*)i Burr. 452. 
although the question there arose upon a bank note, es- 
tablishes the principle just stated. If this bill had not 
been stolen, but lost, the owner might have maintained 
trover against the finder, but still the bon& fide holder 
would have been entitled to recover upon it. This was 
determined, with respect to a note upon a banker payable 
to A. or bearer, in the case of Chant v. Vaughan (c.) Here, W 3 Burr, 
the bill was indorsed blank, but that was the same thing in 
effect, as if it had been made payable to the bearer. A 
blank indorsement is an indorsement to all the world ; to 
any body who shall happen to be the bearer. There was a 
case of Frauds v. Mott^ directly in point to the present, 
tried before Lord Mansfield, two or three years ago. 
There, a bill with blank indorsements had been picked out 
of the holder'^s pocket, at Manchester races. Being offered 
in payment to a house at Manchester^ who did not know 
the persons whose names appeared upon it, they sent to 
inquire about their credit, and, finding them responsible, 
gave a valuable consideration for it, and sent it to their 
correspondent at London. He carried it to the drawee for 
acceptance, who detained it, and said it was stolen ; upon 
which the house at Manchester brought an action against 
the drawer. The Attorney- General was for the defendant, 
and Mr. Dunning for the plaintiff. The Attorney- General 
attempted to show, that the plaintiff knew the bill had been 
unfairly obtained, and having failed in that proof, he gave 
up the cause, and the plaintiff recovered. The argument 
on the part of the present defendants would extend to all 
cases of fraud and imposition, as well as theft, and would 
stop the currency of bills of exchange, because it would 
render it necessary for every indorsee to insist upon proof 

D 



36 PEACOCK V. RHODES AND ANOTHER, Doug. 632. 

consideration stated on this connt, be- are decided in opposition to tlie usual 
yond what is implied in the liability rules of law applying to written con- 
created by the bill itself; consequently tracts not under seal. (Tates v. Sher* 
if, as set out, the instrument appeared ringham^ 12 M. & W. ; Bawden v. 
to be no bill or note, the count would Howell, 3 M. & G.) This principle is 
be bad, not only on general demurrer deducible indeed from the doctrine in 
{Blanchenhagen y. Blundell, 2 B. & the text: for it was not even sng- 
Ald. 4 1 8), but on error (Carlos v. Fern- gested that consideration need be shown 
court, 5 T. R.) ; or if pleaded as a bill for the original making of the bill ; and 
or note, and when in fact it was not as to the indorsement, though the 
such an instrument, if it were set out looseness of the pleadings in the prin- 
in the plea tha same result would fol- dpal case precluded the precision with 
low {Robins V. May, 1 1 A. & £.) ; and which a more accurate course of plead- 
if when so declared upon the instru- ing now adjusts the burden of proof 
ment produced appeared to be no note between the parties in such actions, the 
or bill, the plaintiff would be non- language of the Court, that '^ the pos- 
suited. (Russell v. Shenton, 5 Q. B.) session proves property in** (i.e.en- 
Because in any case but that of a note dently impljdng the right of action on) 
or bill it is ground of error in the de- such instruments, indicates the doctrine 
claration upon a contract not under which has since become established, 
seal that no consideration appears for " that the mere indorsement (and con- 
the promise (Galloway v. Jackson, 3 sequently the mere allegation of it) 
M. & G.) ; and so essential is the con- imports '' that the indorsee came fairly 
sideration, that even in executory con- by the instrument" (Goodman v. JJar- 
tracts it is put in issue simply by a vey, 4 A. & E.) ; and that he gave con- 
traverse of the promise (Sutherland v. sideration for it. (Fancourt v. Bull, 2 
Pratt, 1 1 M. & W.) ; therefore the B. N. C.) As the instrument then was 
ground of action on a bill or note must in " the nature of a specialty, '* it re- 
be on the instrument itself, which must suited from ancient and established 
consequently be ''in the nature of a principles of law, that the general 
specialty,^* the very definition adopted issues, nil debet or non assumpsit, were 
in a recent case. Baker v. Walker, 14 inadmissible, and that the instrument 
M. & W. Nor is this at all inconsistent itself should be pleaded to. ( Warren v. 
with the doctrine lately established, Consett, Ld, Raymond, S.C. Strange; 
that at common law there is no dif- Nichols* case, 5 Coke, 43, and Croke, 
ference between a written contract not Eliz. 455 ; and so 28 Edw. III. fol. 90 ; 
under seal and one merely by parol ; 29 Edw. III. fol. 25.) And at common 
for in that very case bills and notes are law it would be double pleading to 
mentioned as exceptions to that rule deny both the making and the indors- 
(Beckham v. Drake, 1 1 M. & W.) ; and ing, the disproof of either being the 
this principle, that the ground of action destruction of plaintiff's right of action ; 
is on the bill or note itself when the the first destroying his title in its in- 
action is to recover the amount, is re- ception, and the second in its transfer. 
cognized as the basis of the decisions Thus it would have been double to 
on questions as to the right of, or the plead in avoidance of a descent ''con- 
parties to, such action — questionswhich tinual claim" by defendant's predecessor 
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and by himself. (22 Hen. VI. fol. 37 ; 
»ee also 20 Hen. VI. fol. 7.) So, in 
debt upon a lease, to plead that a less 
rent than that declared for was re- 
ceived ; and that before it became due 
plaintiff re-entered and evicted. (3 Hen. 
VI. fol. 19.) And in the case which 
at common law affords the nearest ana- 
logy to that of a bill declared on by an 
indorsee — mz. a demise declared on by 
the assignee of the reversion — ^it seems 
clear that apart from the statute of 
Anne the defendant coidd not plead 
non eat factum^ and also traverse the 
assignment to plaintiff. {GnUy v. Bishop 
of Exeter, 4 Bi. 525, 5 Bi. 42 ; Whale 
V. Lenny, 5 Bi. 12.) Thus then it is 
obvious, that it is not alone by the ex- 
press directions of the new rules (which 
in this as in other instances have but 
revived the ancient and more accurate 
system of pleading), ** that in actions 
on bills and notes the plea of non 
assumpsit is inadmissible, and a plea 
in denial must traverse some matter of 
fact; £.g. the drawing or making or 
indorsing or accepting, &c. (Chitty on 
Pleading, vol. i. ed. 7, Appendix ; Jer- 
vis'sNew Rules ; Kennedy's New Rules ; 
Tyrwhitt on Pleading; Archbold on 
Pleading, vol. ii. ; Byles on Bills ; 
Greening's Forms.) For according to 
the most anciently established prin- 
ciples of law, a plea including more 
than one of those traverses woidd have 
been bad for duplicity, and the plea of 
mm assumpsit in the principal case was 
demurrable, therefore, on that ground 
as well as on the other, viz. that it was 
wholly inapplicable. 

Now in order to ascertain if itwoidd 
be requisite, in any case similar to 
Peacock v. Rhodes, to resort to the 
statutable liberty of pleading several 
matters — it is of course necessary 
to see what in that case woidd have 



been put in issue by the traverse, '^ that 
Ingham did not indorse the said bill to 
the plaintiff" Now though in a plea 
in confession and avoidance, the word 
** indorse** being susceptible of a stricter 
and more simple signification than that 
which in legal effect is attached to it^ 
the allegation in the declaration may 
receive a different meaning — as that of 
mere writing — according to the nature 
of the circumstances disclosed in such 
a plea {per Alderson, B., Carter v. 
James, 13 M. & W. ; per Parke, B., 
Gore V. Gibson, 13 M. & W.), on a 
traverse, the import of the allegation 
must be taken as it appears on the face 
of the count, for the traverse is that 
ihe indorser did not indorse *^ in man' 
ner and form as the plaintiff hath in 
that behalf alleged,'* and the effect of 
the **modo etformd " is to include in 
the issue whatever is material to the 
allegation traversed. (2 Anderson, 182, 
and cases there cited; and Chitty on 
Pleading, vol. i. p. 639, note {q) ; and 
Stead V. Carey, 1 C. B. 596.) And a 
bill and its indorsements must be taken 
to be pleaded according to their legal 
effect. (Halsted v. Skelton, 5 Q. B.) 
Now a bill payable "to order" is not 
transferable without indorsement, so 
that it is error to allege that it was 
simply delivered, (Prevot v. Abbott, 5 
Taunton ; and Cunliffe v. Whiteheady 
3 B. N. C.) While on the other hand> 
even a special indorsement only takes 
effect from the time oi delivery, (Rex v. 
Lambton, 5 Price.) The difference in 
the case of a blank indorsement is, that 
delivery alone transfers the bill ; pro* 
vided that it is a delivery as to an in-- 
dorsee. (Adams t, Jones, 12 A.&£.) In 
the case of a special indorsement the 
indorsement so necessarily proves the 
intention to transfer the bill to the 
party whose name is indorsed, and to 
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whom the bill is delivered, that, as in 
die case of a deed» delivery with sueh 
intentioii is inferred from the ftct of 
the indorsee being holder, whereas in 
the other ease the mere indorsement 
proves nothing — ^and the delivery is 
the act which alone proves the inten- 
tion to transfer to a particular party, 
and is the wMantwe act of tranrfer^ 
and so the mere production of the in- 
strument is no proof that it was re- 
ceived directly from the blank indorser. 
{Lewin v. Edwards^ 9 M. & W.^ Curtia 
V. Bicharda, 1 M. & G.) It should 
seem to follow from these premises 
that the allegation alluded to must be 
taken on the face of the declaration to 
import that Ingham indorsed specially 
and directly to plaintiff. Further, Ing- 
ham must have delivered it to Auit, 
unless the indorsement were blank; 
and if it were blank it would be neces- 
sary to aver that he delivered. Yet 
in a count on a bill declared upon as 
payable to order it is always held suf- 
ficient to state that it was "indoreed" 
unless it be previously stated to have 
been indorsed in blank. (See forms in 
the books on pleading before referred 
to.) And it is only by construing the 
allegation as importing a special in- 
dorsement that this appears to result 
from the principle exemplified in the 
analogous case of a deed, that though 
delivery is essential it need not be 
averred, being involved in the allegation 
of the makififf of the " deed *' " writing 
obligatory,'' &c. on which the plaintiffs 
declaring implies his possession of it, 
and which amounts to primd facie proof 
of its delivery to him. (1 Saunders, 
29 1 ; CMtty on Pleading, vol. L 7th ed. 
378; Comyn's Digest, title "Fait.") 
And on similar principle it seems to 
follow, from the decision, that it need 
not be alleged in a coimt by payee 



against drawer of a bill payable to 
order, that delendant delivered the biU 
to plaintiff {Ckurckill v. Gardner, 7 
T.R.596) ; and the reason assigned for 
overruling the special demurrer on that 
ground pervades, in point of principle, 
all the cases on the effect of a traverse 
of an indorsement. '* The delivery to 
payee is implied in the allegation that 
the bill was made, and if the maker 
did not intend to put the bill into ctrcu- 
laiion when he made it it would be 
open to the defendant to make the ob- 
jection on the general traverse." The 
principle must apply to the allegation 
of an indorsing, for every indorsing 
operates as a new drawing. {Hill v. 
Lewis, Salkeld; Hodges v. Steward, 
dted in the principal case ; GwiwneU v. 
Herbert, 5 A. & E. ; AUen v. Walker, 
2 M. & W. ; Burmester v. Hogarth, 1 1 
M. & W.) And it is material to observe 
the ground of the decision, as illustrated 
in the distinction between the reason 
above assigned and that given in Smitk 
V. Machare (5 East), for overrulii\g the 
objection in the case of an accepting : 
— "The acceptance, whidi must be 
taken to have been perfect, vests in the 
drawer a right to sue on it, and even 
though the acceptor, after such ac- 
ceptance, improperly detain the bill in 
his hands;'* — i.e. in the former case 
the reason given is that the delivery is 
so essential that it is impliedly averred 
in the allegation of indorsement; in the 
other, that it is so immaterial as to be 
unnecessary to be averred at all, the 
distinction being that drawing (and the 
principle equally applies to an indors- 
ing) is, where drawer is not payee, 
necessarily an act transferring as well 
as creating aright (Easiony. Pratchett, 
2C. M.& R.) ; whereas accepting is only 
the creation of aright: for the right of 
transfer is in the drawer, payee, or in- 
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donee (Baylej on Bills, chap. 5, sec. 
2) ; — a distinction which will be seen 
afibrds a test in distinguishing tlie 
effect of pleas founded on an tmautho-' 
rized transfer. The inference deduced 
from these principles— that on the face 
of the pleadings, unless another state 
of facts be affirmatively introduced by 
a plea in confession and avoidance, the 
allegation that Ingham indorsed to the 
plaintiff would mean that he indorsed 
specially and directly to him, appears 
also thns further confirmed. Sup- 
posing that, to avoid the objection 
that if the^ allegation that he indorsed 
could be taken as meaning in blank it 
would be demurrable for not adding 
"and delivered,"' those words were 
added, (thoi^h, as already mentioned, 
they are in the established forms n^ever 
added, except when the bill has been 
expressly stated to be indorsed in 
blank,) there would be a repugnancy 
on the record ; for as an indorser in 
blank draws a new bill, payable to 
bearer, it could not be averred that he 
indorsed and delivered " the said bill,'' 
i,e. one payable to order, {Burmestery, 
Hogarth, 1 1 M. & W.) Taking the 
forms to be correct, however, as the in- 
dorsement must, it should seem, be 
primd facie construed as special, it 
must be also construed as direct; be- 
cause, as it would not take effect tiU 
delivery, there must have been a deli- 
very to plaintiff^ eontemporsiieons with 
the indorsement alleged; for as it is 
pleaded according to its legal effect it 
must be taken to mean a valid indorse- 
ment, t. e, one accompamedhj delivery. 
There is nothing inconsistent with 
these views in the decision in the text, 
that the allegation would be supported 
by evidence that Ingham indorsed in 
blank, and that the bill came through 
intermediate transfer to the plaintiff — 



or in the cases showing that had the 
intermediate indorsements been speeud 
plaintiff might have declared in the 
same way. (Mayer v. Jadis, 1 M. & 
Rob.; Chaier v. Bell, 4 Esp. N. P. C.) 
For these are decisions only as to the 
proof — ^not the pleading: they show 
that the principle, as exhibited in the 
text, is not that the allegation means 
blank or intermediate indorsements, 
but that such transfers amount in fact 
to what is alleged ; the very ground of 
which obviously implies that the alle* 
gation must be taken on the face of it 
to imply that which is declared to be 
the legal effect of the evidence satisfy- 
ing it, viz, a special and direct indorse-^ 
ment by the alleged indorser. This 
seems to follow, further, from the fact 
that originally the indorsement was 
always specially stated ; and that it was 
only by a relaxation of the rules of 
proof th&t evidence of a blank indorse- 
ment was allowed to support the alle- 
gation (Lambert v. Oakes, 1 Raym. 
444 ; Acheson v. Fountain, 1 Strange, 
557) ; and originally bills payable to 
bearer were not assignable at all. (Hodges 
V. Steward, 1 Salkeld, 125.) And this 
will further be confirmed by a reference 
to the legal principle, involved in the 
doctrine in the text, that evidence of a 
blank indorsement and intermediate 
transfers satisfies the allegation that 
the blank indorser indorsed to the ulti- 
mate lawful holder. This clearly rests 
on another of the analogies deduced 
from the principles anciently applied in 
the ease of a deed, viz, that it may be 
delivered to a stranger for the benefit 
of the party who is to take under the 
deed (Gomyn's Digest, tide '*Pait," 
A. 3), or merely thrown down "with 
the intent*' that the party take it. (lb,) 
But upon the principle on which it has 
been decided that he who causes to be 
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paid or delivered, may be said to '/jpay" 
or " deliver,*' he who delivered a deed 
to a stranger with the intent that it 
should be delivered to the partj, 
would be said to deliver it so as to be 
declared against by the party as having 
made it, t. e. delivered it to the plain- 
tiff, (Comyn's Digest, " Pleader," 2 W. 
18) ; and so the person who sets in 
circulation a bill, payable to bearer, or 
indorsed in blank, may be said in the 
one case to deliverit, or in the other case 
to indorse, t. e, indorse and deliver it 
to the ultimate holder at the time he so 
eets it in eireulatian, t.e. delivers it 
''with the intent" that anv lawful holder 
shall take it as his indorsee. Upon 
non est /actum, the declaration must 
necessarily have been understood as 
virtually alleging a delivery to plaintiff 
— or othervrise there would be no right 
of action. Yet it would be immaterial 
that it appeared in evidence that the 
delivery was only 5y a stranger, with 
the maker's assent, or was to a stranger, 
(so that it was delivered "as his deed,") 
even although it was to be delivered to 
the party upon performance of con- 
ditions, unless it were expressly deli- 
vered only as an escrow. (Comyn's 
"Fait," A. 3, ibid. "Pleader," 2 W. 
18.) And indeed evidence would be 
inadmissible to show that the delivery 
was as an escrow, if it were to the party 
himself, just as it would be inadmis- 
sible to show by parol that an accept- 
ance or special indorsement was not 
intended absolutely to take effect ac- 
cording to its tenor. (19 Hen. YIH. 
fo. 8 ; 43 £dw. III. fo. 28 ; 29 Hen. 
VIII. fo. 34 ; WhyddovCs case, Cro. 
Eliz. 520; Williams v. Green, Cro. 
Eliz. 884 ; Blurden v. Wood, Cro. Jac. 
85 ; Thoroughgoo^ s case, 9 Coke, 137; 
Watts y. Rosewell, 1 Salkeld ; Mosley 
^.Handford, 10 B. & C. ; Foster v. 



Jolly, 1 CM.; Abbott v. Hendricks, 1 
M. & 6.) And if there were written 
evidence to that effect in the one case, 
or a deed of defeasance in the other, 
they would have to be pleaded. (Comyn's 
Digest, "Pleader," 2 V. 12, 2 W. 
35 ; Brown v. Wilkinson, 4 M. & G. ; 
Adams v. Wordley, 1 M. & W. ; BrUl 
V. Crick, 1 M. & W.) But if the deli- 
very of the deed were not directly to 
the party himself, who was to take 
under it, but " to a stranger," it 
could be shown that it was delivered 
not absolutely " as his deed,^* but 
as an escrow, or on conditions pre- 
cedent and unperformed. (Comyn's 
"Pleader," 2W. 18, "Fait," A. 3; 2 
Roll. 25 ; pi. 25 ; Co. Litt. 36, a.) 
And so in the case of an indorse- 
ment, although on the face of the 
count to be construed as special and 
direct, it would be allowable under the 
traverse to show that it was not deli- 
vered to the alleged indorsee, but to 
some intermediate party — and to him 
not as indorsee, but for a purpose in- 
consistent with its negotiation ; or that 
it was not delivered to any one but (as 
in the principal case) stolen, or wrong- 
fully taken from the alleged indorser. 
In either case the principle is the same 
— that the act and intent of the al- 
leged maker or indorser at the time of 
his act of delivery is all that can be 
in issue under the general traverse. 

Hence it follows that nothing which 
occurred at the time of the indorse- 
ment and delivery by the alleged in- 
dorser, can be specially pleaded, unless 
it do not dispute the intent of the 
alleged indorsement at the time, but 
either raise matter of law or show that 
the alleged indorser was deprived of 
the power of comprehending the effect 
of his act — on which principle it is 
allowable to plead lunacy ; (Alcock v. 
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AUockiZM. &6.); drunkeimess» {Gore 
V. Gihs<my 13 M. & W.) ; duress {Ste- 
phen y. XJnderwoody 4 B.N. C.^ Atkin- 
son Y.Davis, 1 1 M. & W.) ; or illegality, 
infancy, coverture, (Comyn's Digest, 
title " Fait," B. 2, title « Pleader," 2 
W. 19) ; and see the new rules, in the 
books before referred to, page 38, 
and cases cited ; {Scott t. Chappellow^ 
4 M. & G. ; Cowper v. Garhett, 13 M. 
& W. ; Connop v. Holmes, 2 C. M. & 
R. ; Daniel y. Coombs, 2 M. & 6.) But 
of course anything arising after the 
act of making, accepting, or transfer 
by indorsement, must be specially 
pleaded, as being in diseJiarge, {Jones 
V. Senior, 4 M. & W. ; Herbert v. 
Sayer, 5 Q. B.) It will be seen there- 
fore that, except in such cases as these, 
it is impossible to plead in confession 
and avoidance of a special indorse* 
ment, drawing or acceptance ; at 
least any matter founded on the ab- 
sence oif the €tet or intent, as ne- 
cessary on the part of the alleged 
maker, iudorser or acceptor ; but the 
case of a blank indorsement, resem- 
bles that of a deed delivered to a 
stranger ; and as that might be shown, 
delivery as an escrow, so in the case 
of a blank indorsement, it may be 
shown, on a traverse of the allegation 
of an indorsement, that the alleged iu- 
dorser not merely did not deliver the bill 
or note to the alleged indorsee, but did 
not deliver it to any one as indorsee ; 
for, as we have seen, that would as well, 
on principles deduced from the ana- 
logies afforded in the ancient law upon 
deeds, as according to the doctrine in 
the text — ^be an indorsement to any 
subsequent lawful holder. 

These conclusions seem corroborated 
by the modem dedsions^in which 
the case of a special indorsement will 
appear in this respect somewhat ana- 



logous ^ that of an acceptance. 
Thus, m Jones v. Corbett, 2 Q. B., 
where an acceptor pleaded that his 
partner accepted, in the partnership 
name, for private purposes, and with- 
out defendant's "privity or assent," 
though the Court allowed a demurrer, 
on the ground of argumentativeness — 
because there was no confession of an 
acceptance in fact, " as it appeared in 
the plea, that the actual acceptor was 
not an authorized agent for that pur- 
pose," it is submitted that the plea 
disclosed not only that he had "a 
general authority clogged vrith an ex- 
ception," (as the Court seemed to con- 
sider it,) but an absolute authority to 
accept — provided he applied the bill to 
partnership purposes ; and as the ap- 
propriation of the biU must necessarily 
follow its acceptance, the provision was 
in the nature of a condition subsequent 
not precedent, (Comyn's Digest, " Con- 
dition;" Uffhhtred*s case, 7 Coke, 10) ; 
and, as all matter of defeasance should 
be, was rightly pleaded specially ; and 
the pleader, for the same reason, rightly 
added an allegation that " plaintiff had 
notice of the premises ;" the necessity 
for which allegation or of any aver- 
ment affecting plaintiff's act, in taking 
the bill, affords a sure test as to the 
necessity for a special plea ; as nothing 
can be introduced on a traverse which 
introduces new facts ; and all that is 
involved in the allegation is, that the 
iudorser did that which was essential to 
constitute the indorsement — not that 
the indorsee was prevented by anything 
on his part from availing himself of the 
indorsement ; and the traverse, it may 
be added, is not that the bill was not 
indorsed, but that the alleged indorser 
did not indorse : and as in the subsequent 
case of Musgrave v. Drake, 8 Jurist, 
13, L. J., Q. B., where the Court said 
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the Judges had heen eonsultttjL it was 
held, (the caseheing similar to tnat pre- 
yiousljcitedy) that defendant could not 
succeed unless he showed plaintiff cog- 
nizaut of the Arand — ^it may be taken 
that JmicB ▼. Corbett is oyerruled. 
And this view is confirmed in another 
case, where a plea by a drawer and 
indorser, that the bill was indorsed 
by his partner after the dissolution, 
in the name of the firm, for pri- 
Tate purposes, &c., was held bad 
after the verdict, because it did not 
contain the allegation of notice, for, 
per Curiam^ "the plea admits an tf»- 
dorsement by defendant ; but relies on 
the actual indorser^s alleged want of 
authority to indorse" (i. e. impropriate 
the bill) " after the dissolution ; that 
however is no defence, for either 
might indorse it after the dissolution, 
in the name of the firm," t. e. for 
partnership purposes. {Lewis v. Reilly 
1 Q. B.) 

Now in cases of blank indorsements, it 
will be found that the principle is sup- 
ported, which may be deduced from the 
cases already cited, and from the current 
of decisions as to deeds — that under the 
traverse ofthe indorsementrac^ evidence 
is admissible-^ and only such evidence 
— as applies to the act and intention of 
the aUeged indoner — and to his delivery 
of the instrument to the party who re- 
ceiyed it from Mm : in other words, to 
the question whether he intended the 
delivery to set the bill in circulation, 
(ChurchiU v. Gardner, 7 T. R.), just 
as in the case of a deed, it would be in- 
admissible to plead that it was de- 
fendant's deed, but that he delivered it, 
not to plaintiff but to another. 1 Sid. 
450. So, if it was delivered to the use 
of one who refissed it. Whelpdale^s 
case, 5 Coke, 119; and see Comyn's 



''Pleader," 2 W. 18; and 
Piffofs case, 11 Coke, 27. Thus, in 
Jdams V. Jones, 12 A. & E^ where the 
count stated that " T. indorsed to the 
plmniif,'* the phia was " that T. in* 
doraed in blank, and delivered it to 
plaintiff, as agent of one B«, for the 
purpose that plaintiff should deliver it 
to R., in part payment of a debt due 
from T. to R., and that the plaintiff 
gave no consideration :" (this latter al- 
legation, it is to be observed, not being 
in terms necessary, as it would be 
sufficient to say that plaintiff received 
it for no other purpose than the one 
specified :) the Court, after verdict, 
said, '' A bill may be indorsed in two 
ways : by a special indorsement, making 
it payable to that party ; or by a blank 
indorsement and delivery to him. In 
the latter way, at all events, if not in 
the former, the bill must be delivered 
to the party as indorsee, to constitute 
an indorsement to him. But this plea 
alleges that the deUvery to plain- 
tiff, was only that he might deUver it 
to another party, the real indorsee. 
The plea therefore is a constructive de- 
nial of the indorsement to plaintiff, and 
would have been bad on spedal demur- 
rer." Andsoinlforstotv. ^/^8M. 
& W., where it will be observed that the 
alleged indorser did not deliver the bill 
to anyone as to an indorsee. The count 
stated that drawer indorsed to £•, who 
indorsed to plaintiff . Defendant pleaded 
(1) that drawer did not indorse to £., 
and (2) that E. did not indorse to 
plaintiff. It was held that he mig^t 
show that the drawer, after indorsing in 
blank, delivered the bill for safe enstody 
to a party who, without authority, 
deUvered it to E.: for, per Curiam, 
" an indorsement includes an indorse- 
ment in writing, and a deliveiy for the 
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purpose of completiiig the transfer ; 
therefore the traverse inTolyes both 
points:" and per Alderwon, B., "the 
giring a hill to the partj for safe cus- 
tody is not an mdonemeni. If I in- 
done a bill, and it is stolen firom me, is 
it not enough for me to say 1 did not 
indorse it, t. e. fi>r the purpose of pass- 
ing it V An observation which exhi- 
bits the analogy, in point of principle, 
between the case in the text and a 
lai^ class of cases as to unautharuted 
troM/ers. Now it is to be observed, 
that in the case last cited, the question 
arose on the traverse, that payee did 
not indorse to £., and that it did not 
decide that if, as in the principal case, 
it had been declared that payee in- 
dorsed to plaintiff, it would have been 
allowable to prove the felony or the 
ftvad occurring while the bill was in 
Fisher's hands. In Hayes v. Caul- 
fieldy 6 Q. B., the count stated that' 
drawer indorsed to A., who indorsed 
to B., who indorsed to pkintifP, de- 
fendant traversed all three indorse- 
ments, but was not allowed to show 
that drawer dddvered the bill indorsed 
by him in blank to A. to 6e dUcaimted, 
and not negotiated ; and that A. had 
improperly negotiated it. " J£ the 
(joestion were between the plaintiff and 
his immediate indorser — he might be 
expected to prove on the traverse, 
whether the transfer was for a purpose 
consistent with the intention of the 
prior indorser; but here the plea is 
oqLj in denial of the indorsement of an 
mtermediate party, and the only question 
is as to the handwriting." It is sub- 
mitted however that the import of the 
allegation of an indorsement must be 
the same upon a traverse, whether it 
appear mediate or direct ; and that if 
the case is to be considered as deciding 



that, on, a traverse of the all^ation, 
it is no disproof of an indorsement, 
to show that the alleged indorser 
never dehvered the bill as to an m- 
dorsee, it is irreconcilable with prin- 
ciple and authority. And it is to 
be observed, that although there it 
was said, per Coleridge, J., ''there 
is nothing here to implicate plaintiff in 
the fiicts alleged, and that is the dis- 
tinction between this case and Maratcn 
V. JJUen : " the question in the case 
last named arose not on the traverse 
that £. did not indorse to plaintiff, but 
that drawer did not indorse to £. ; on 
that ground therefore Hayes ▼. Caul' 
field \% not distinguishable from Mar- 
ston y. Allen, but on another ground 
it is apprehended it is so ; and that the 
decisions are not opposed, however the 
dicta may be. For in Marston ▼. 
AUen, the deposit by the alleged in- 
dorser was for safe custody-a purpose, 
as observed by one of the Judges, 
utterly inconsistent with negotiation — 
a circumstance particulary noticed as a 
ground of the decision. But in Hayes 
y. CaulfiM, the dqiosit was for the 
purpose of discount ; as to which, even 
although it be added that it was not 
for negotiation — ^it may be doubted 
whether it sufficiently excludes all au- 
thority to negotiate if found necessary. 
{Fenn y. Harrison, 4 T. B. ; Collins v. 
Martin, 1 B. & P. 648 ; Thompson y. 
Giles, 2 B & C, 3 D. ft R.) ; at least, 
whether there is a violation of the 
authority, unless the bill be appro- 
priated to the agent's private purposes, 
t. e, paid away for his own debt — and 
be not merely placed to his account, 
for the purpose of procuring the pro- 
ceeds — which would be substantially a 
discounting. (Paterson v. Hardacre, 4 
Taunt. ; Jowrdain y. Palmer, 2 M. & 
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W. ; Atkin9 v. Owen, 4 A. & E. ; Wil- 
kinson y. Whalley, 5 M. & G.) : and 
this misappropriation of the bill does 
not appear to have taken place^ in 
Hayes y. Caulfield, 

The result of the decisions then ap- 
pears^ as applied to the principal case, 
to be, that upon the traverse, that 
Ingham did not indorse to the plaintiff, 
the defence coidd not have been gone 
into — because Ingham did "set the 
bill in circulation,'^ and by so doing 
virtually indorsed to the ultimate bond 
fide holder, ivhose right could not be 
affected but by notice, (see the judg- 
ment) ; and, as we have seen, that a 
question as to the fraud on the part of 
the indorsee, could not have arisen on 
the traverse of the indorsement, had 
he been Ingham's immediate indorsee, 
{ante, page 42,) it could not arise on 
that traverse in a case in which, though 
upon the declaration the parties were 
immediate, in /iroo^ they would appear 
not to have been so. It would have 
arisen on a traverse of an allegation 
that Fisher indorsed to plaintiff, sup- 
posing the declaration had introduced 
that allegation, because in that case 
the defence would have been founded 
on the absence of any act or intention 
on the part of the alleged indorser, not 
on any notice to plaintiff; even had 
Fisher indorsed (in blank), the defence 
would have been admissible, and it 
should seem successfiil, at least upon 
that issue, as it would have been im- 
possible to prove that Fisher delivered 
to any one as to an indorsee ; and this 
shows the discretion exercised in declar- 
ing as indorsee of Ingham, and avoid- 
ing the intermediate transfers. 

The principles which have thus con- 
ducted us to the conclusion that the 
defence in Peacock v. Rhodes, should 
have been specially pleaded, will equally 



elucidate the essential requisites of the 
plea, and show that if the defendant 
had pleaded according to his proof, his 
plea would have been bad after verdict. 
The plea must necessarily have stated 
that " Ingham indorsed in blank, and 
delivered the bill, so indorsed, not to 
plaintiff but to one Daltry, who deli- 
vered it to one Fisher." For otherwise, 
upon the principle already stated, the 
alleged indorsement would be taken as 
special and direct, and would involve 
delivery by Ingham to plaintiff, so that 
it would be an argumentative denial, 
inconsistent with the allegation so ad- 
mitted, to state that the bill came to 
plaintiff through any other hands than 
Ingham's. But the introductory aver- 
ment of a blank indorsement of Ing- 
ham would not have been an argu- 
mentative denial of the allegation that 
Ingham indorsed to plaintiff, for the 
reason already cursorily alluded to, as 
implied in the observations of the Court 
in Carter v. James, 13 M. & W., and 
assigned in Gore v. Gibson, 13 M. & 
W., in favour of overruling an objec- 
tion to a plea '* that at the time of the 
indorsement defendant was totally in- 
toxicated," &c. ; for, per Curiam, "the 
averment in the plea that the defendant 
indorsed the bill, means that he wrote 
his name upon it." This, however, 
could not be so if the word " indorsed" 
had not in its primary import the 
sense of writing ; and is not incon- 
sistent with the principle that on the 
face of the count, and until by the ex- 
press averments or necessary implica- 
tions of the plea, it be restored to its 
simple and primary sense — it implies 
a transfer by indorsement, Marston v. 
Allen, cited ante. Thus, in the case of 
a deed a similar mode of pleading 
would not be admissible — as, " that it 
was delivered, not to plaintiff but a 
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stranger, as an escrow" &c. ; for there 
cannot be a deed without delivery — and 
such delivery, till the conditions were 
performed, woidd be none at all — so that 
therecouldbenodeed. (Comyn's Digest, 
"Fait," A. 3 ; Copsey v. Turner, Cro. 
Eliz. 800 ; 1 Siderfin, 450; 1 Vent. 77.) 
The plea would then state " that the 
bill was feloniously stolen from the 
said Fisher, and that the plaintiff took 
it afterwards, well knowing that it 
had been so stolen," or "that Fisher 
casually lost the same out of his pos- 
session, and that it afterwards came 
by finding into the possession of one 
Brown, (or "of some person to the 
defendant unknown,") by whom it was 
delivered to the plaintifP, who took the 
same, well knowing it to have been so 
lost by the said Fisher;" or again, the 
plea would have been substantially si- 
milar, had it alleged " that Fisher deli- 
vered the Bill to one Brown, (or to a 
person unknown to the defendant,) who 
received the same, to be safely kept for 
the said Fisher, and not to be parted 
with or negotiated or transferred ; and 
that the said Brown, while he so held 
the bill for the said purpose, fraudu- 
lently and in violation of the said pur- 
pose, delivered it to some person un- 
known to the defendant ; and that 
afterwards the plaintiff took the same, 
with notice of the premises." See 
plea in Br amah v. Roberts, 1 B. N. C. 
died post. This at least would be the 
ndnimum of pleading in such a case; the 
maximumyrovld be alleging that plaintiff 
took the instrument from the party 
stealing, finding, or transferring without 
authority, "with notice of the pre- 
mises ;" for that would include notice 
that the party from whom the plaintiff 
took the bill had no title to transfer, 
and would therefore conclusively show 
that plaintiff could receive no title. 



And it is a question perhaps whe- 
ther the mode of pleading first sug- 
gested would be sufficient ; because it 
would be consistent with the supposi- 
tion that plaintiff took the bill from a 
party who had full title to transfer, 
having taken it without notice of 
the finding, felony or fraud — and for 
good consideration. Wherever a simi- 
lar plea or defence has hitherto been 
pleaded, it has happened that the 
plaintiff took the bill directly from the 
party fraudulently transferring— so that 
the allegation that he had notice of the 
fraud necessarily would destroy his 
title in toto, and exclude all possibility 
of title on the part of the plaintiff, 
(see, for instance, the pleas in Smith v. 
Martin, 9 M. & W.) And in a later 
case, when speaking of such a defence, 
Patteson, J., said, " why not plead that 
the parties delivering the hill to plain' 
tiff, had obtained it by fraud or theft, 
and that he knew it?" Arbuin v. 
Anderson, 1 Q. B. 505. Upon the other 
hand, it might be urged that the title 
implied in the possession of a negotia- 
ble instrument is rebutted, by showing 
that it was taken with a knowledge 
that it was not in the due course of 
circulation, {perTindal, C. J., Fancourt 
V. Bull, 1 B. N. C.) ; that this is 
primd facie shown by the statement of 
the felony or fraud interrupting that 
due course of circulation, and that it is 
for the plaintiff to restore the legal 
presumption, by replying that he took 
the bill from one who took it without 
notice and for good consideration. And 
again (Com. Dig. "Pleader," E. 24), 
defendant cannot know the particu- 
lars of plaintiff's title, and can only 
impeach it generally, whereas plaintiff 
can disclose the fact (if it were so) that 
the party from whom he took it had 
power to give a good title ; in which 
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case^ as every indorsing is a new draw- 
ingy (see cases cited amte^ page 39,) 
it ahoold seem that the mere &ct of 
plaintiff's knowledge of the precedent 
fdony or fraud could not affect him. 
It is important to ohserve, however, 
that in either view the plea must he 
takea as entirely in aooidance of the 
mdor9ement; for as here supposed to 
be drawn, the consideration for the 
drawing and indorsing to Ingham would 
be admitted. And in the principal 
case the Court expressly intimated, 
without adverting to any question as 
to the consideration for the drawing, 
that if the plaintiff had taken the b^ 
with notice, (leaving it equivocal 
whether it meant notice of the felony, 
or notice that the party from whom he 
took it had no title — an uncertainty 
owing to the looseness of the pleading, 
and which would have been detected 
and brought to a decision on a special 
plea,) he could not have recovered. It 
is dear that in any such case the 
defence rests entirdy on a destruc- 
tion, not of the original title, but 
of its transfer to plaintiff. In the late 
case of Arhuin v. Anderson, 1 Q. B., 
this doctrine in the text is inddentally 
confirmed ; for per Patteaon, J., (re- 
fernng to Peacock v. Rhodes,) " There 
is no authority for saying that the pro- 
perty in a negotiable intrument, might 
not pass from a party who stole it." 
And the Court, in giving judgment, say, 
" Whether he have the absolute pro- 
perty or not, if he appears to have it, 
and indorses it to an innoceni party, 
the assignment is good. Acting on the 
principle of Goodman v. Harvey, (4 A. 
& £.), which gives the law on the sub- 
ject, we must hold that the holder of a 
bill is entitled to recover upon it, if he 
come by it honestly ; that that fact is 
implied j>ni»^ facie by possession, and 



that to meet the inftrenoe so raised 
fraud, fdony or some such matter most 
be proved.'' It is not to be inferred 
from this, that it would be suffident to 
plead and prove the " fruud, felony or 
some such matter," without connecting 
plaintiff with it by notice, (Smith v. 
Martin, 9 M. & W.), or allying that 
plaintiff took it without oonsideratioii, 
{Leaf V. Robson, 12 M. & W.) ; but 
that the effect of stating such matter is 
to do away with the presumption pre- 
viously on the record that plaintiff le- 
cdved the bill bond fide and for good 
consideration. And in Goodman v. 
Harvey, the Court thus expressly 
affirm the doctrine in the text. ''Where 
the bill has passed to the plaintiff withr 
out any proof of bad faith in him, 
there is no objection to his title. And 
gross negligence, though it may be ech- 
dence of mala fides, is not the same 
thing ; we have shaken off the kiat 
remnant of the contrary doctrine," air 
luding to a series of cases in which the 
law laid down in the text, as to the 
necessity for mala fides on the part of a 
plaintiff under such drcnmstances, was 
somewha tdeparted from. (Cfill v. Cth 
biit, 3 B. & C. ; Snow n. Peacock, 3 Bi.; 
Beckwith V. CorraU, 3 Bi. ; Early v. 
Crockford, 10 Bi. ; Eyan v. ThrelfaU, 
5 D. & B. ; Backhouse v. Harrison, 5 
B. & Ad. ; Crook v. Jadis, ib.) 

And here is illustrated that distinc- 
tion which, at the commencement of this 
note, was referred to as the bads of the 
law (and therefore of the prindples of 
pleadiny,) affecting negotiable instru- 
ments; viz. that they are not mere 
chattels, but chases in action. Yates 
V. Sherrinyham, 13 M. & W. (and eases 
dted there), per Patteson, J., Jrbuin 
V. Anderson, 1 Q. B. For if they 
were mere chattels, notice would 
not be necessary to enable the owner 
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from whom they had been finuida- 
lently or felonioualy taken, or by 
whom thej had been lost, to maintain 
trover. {White v. Spettigue, 13 M. & 
W.; Noble V. Jdams^ 7 Ta. ; Ferguson 
y. Carringtan, 7 B. & C.) And nego- 
tiable instruments while '* in due course 
of circulation" resemble cash in this 
respect, that they cannot be followed 
by the owner in troyer ; SeioeU v. Rabjf, 
6 M. & W. ; Miller v. Race, 1 Burr . 
But the indorsee's right of action rests 
on the custom of merchants, which 
when stated in the declaration as of 
old, always would express what is* 
now to be taken as tiii2»/te4f therein, that 
the right only attadied when the Jis- 
signment was '* without fraud or 
ooyin." (Seej}Of^,p. 55.) So that a bill 
or note cannot be considered in '' due 
course of circulation," when its trans- 
fer is impeached by a fraud with which 
the indorsee is connected, and not being 
in due course of circulation, loses the 
protection of the legal presumption 
which otherwise arises in favour of an 
indorsement. 

Such being the nature of the de- 
fence in cases analogous to that in 
the text, it is to be observed that 
the necessity for notice to plaintiff only 
apphes where he is not suing on the 
indorsement of the party from whom 
the bill has been fraudulently or felo- 
niously taken, because if he is so suing 
the defence is a denial not an avoid- 
ance of that indorsement. And had 
plaintiff in Peacock v. Rhodes declared 
that Ingham indorsed to Daltry, who 
indorsed to Fisher, *' who indorsed to 
him," or "to Brown" (or any one) on a 
mere traverse of that indorsement, he 
must have fruled, even though Fisher 
had indorsed in blank ; for reasons al- 
ready referred to. And it would have 
been his own fault to rely on a bad 



title, when he might (as the principal 
case shows) have stated an unimpeach- 
able one, per Chatnbre, J., Muggeridge 
V. Lee, 6 Ta. Here it appears that 
the avoidance of an indorsement has 
the same effect as disproving it ; by de- 
stroying the title of the plaintiff, it 
renders prior titles immaterial. Hence 
also it appears that a special plea, sudi 
as it has been suggested woidd have 
been proper in the principal case, could 
not be considered as in denial of the 
allegation "that Ingham indorsed to 
plaintiff ;" for it would only have af- 
fected his title by matter subsequent 
to Ingham's indorsement, — ^although 
before he took the bill. The plea would, 
therefore, necessarily as much admit 
that Ingham indorsed to him, as if on 
a special indorsement to him by Ing- 
ham, the defence had been that after 
the indorsement, but before deUvery, 
he had by fraud induced Ingham to 
deliver it to him ; in which case, apart 
frrom the new rules, it would have been 
admissible to plead that plaintiff had 
induced Ingham to indorse to him by 
fraud, &c. It has already been seen 
that in a special plea, although primd 
facie the acts of indorsement and de- 
livery are contemporaneous, they may 
be separated ; and this is further illus- 
trated, by obser^ng, that if in such 
cases the plea merely stated that the 
plaintiff had notice when the bill was in- 
dorsed to him, it would be insufficient ; 
for the indorsement might have been 
written after the delivery to plaintiff, 
in which case the transfer would not be 
impeached by the knowledge acquired 
before its conqfletion, but after its in- 
ception. {JFatkins v. Maule 2 J. & 
W.; Smith v. Pickering, Peake, N. 
P. C. ; Green v. Steer 1 Q. B. 708 ; 
HarmerY. Steele, 15 L. J., Ex. 217.) 
These principles will be illus- 
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trated bj considering \vhat would have 
been the remedies of Fisher in the case 
in the text. He could not have sued 
Ingham till he recovered the bill, be- 
cause it was payable to bearer, and 
Ingham would have been liable to pay 
it again to any lawful holder, as to 
Peacock, Champion v. Terry, 3 B. & 
B., though Fisher could have sued the 
defendant, if the bill had been merely 
payable to order Bnd specially indorsed, 
for he need not have produced the bill 
as it could not prejudice the drawer. 
Lory V. Barby, 2 Ca. 214 (note.) And 
in such a case, or if it had not been in- 
dorsed at all, (Rolt V. Watson, 4 Bi.,) 
or had been payable only to the payee, 
and not to order or bearer, {Wain v. 
Bailey, 10 A. & E.), the acceptor or 
drawee could not, in an action by the 
payee, have pleaded that when the bill 
was due, he was ready to have paid it, 
if plaintiff would have deUvered up the 
bill to him, but that plaintiff when re- 
quested to produce it, had it not in his 
custody, power, or possession, &c., for 
defendant could not be liable to any one 
else as the instrument, though if the 
bill were negotiable, such a plea would 
be good ; (Davis v. Dodd, 4 Taunton ; 
Hansard v. Robinson, 7 B. & C.) 
Therefore in such a case as that in the 
text, the party by whom the bill had 
been lost, or from whom it had been 
wrongfully taken, must have sued 
Peacock in trover. 

Now in such action the onits of proof 
could not by correct pleading be cast on 
the holder. Peacock. If he had pleaded 
^^that Fisher indorsed the bill (or deli- 
vered it indorsed in blank) to him for 
a good consideration, by means whereof 
defendant became, and was, until the 
time of the supposed conversion, the 
lawful holder," — the plea would have 
been bad, as repugnant, and as argu- 



mentatively amounting to ''not pos- 
sessed," or to not guilty ; for though 
not guilty only puts in issue the con- 
version, the plea would profess to con- 
fess a conversion of defendant's wm 
hUL And had issue been taken on the 
alleged indorsement, defendant would, 
as we have seen, have failed. (Hilton v. 
Swan, 5 B. N. C.) If the plea had 
been ''that the bill was indorsed by 
Fisher, (or by one Ingham before it 
came to the hands of Fisher,) in blank, 
and one Brown was, by virtue of such 
indorsement, the holder," (not saying 
/aio/if/holder,) "and thatdefendanttook 
the bill from him for good considera- 
tion," — the plea would be specially de- 
murrable on the same ground as the 
other, but would be substantially bad 
also for not showing Brown to have 
been /at^{^ holder. (Ibid.) But it would 
have been sufficient to state "that 
Brown appeared to be, and was be- 
lieved by defendant to be, the lawful 
holder, and to be entitled to transfer the 
bill ;" and if it were alleged both that 
he was lawful holder, and that he ap- 
peared, and was by defendant believed 
to be so, the plea would be double. 
(Hilton V. Swan; Arbuin v. Ander- 
son,) The form of plea last supposed, 
however, would, with either of those 
allegations, be in substance good : — for 
nothing woidd be on the record show- 
ing that the bill was " not in due course 
of circulation," though if that ap- 
peared it would be bad after verdict, 
for, per Curiam, (Fancourt v. Bull, 1 
B. N. C), " the action is to recover 
the property in the bill ; plaintiff al- 
leges his title and challenges defendant 
to disprove it or produce a better ; and 
a lawful possession and indorsement, 
unless it were an indorsement for value, 
and without notice of the defect of 
Brown's title, would not give the in- 
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dorsee a better title than the transferrer 
himself had — a title of possession only- 
leaving the property in the plaintiff." 
If on such a plea plaintiff trayersed 
the consideration, the issue would have 
been the same, it should seem, as on 
the common plea, (of which see post,) 
and there being nothing on the record 
impeaching defendant's title, the pro- 
duction of the bill would have been 
sufficient evidence of consideration. 
Fisher might, however, have traversed 
that Brown was, or appeared, and was 
believed to be the lawful holder, on 
which Peacock would have had to 
prove his allegation ; or again, Fisher 
might have replied to the same effect 
as in the supposed plea in the principal 
case, on which Peacock might either 
have traversed, and put Fisher to prove 
the allegation of the felony, or of the 
notice of it, or might have rejoined (if 
that would have been in the principal 
case a good replication, as to which see 
ante, page 46) that he took the bill 
from a party to whom he gave consi- 
deration, and who had taken it without 
notice and for consideration, on which 
the question of law might have been 
raised on demurrer, or one of the 
material allegations put in issue by a 
traverse in the surrejoinder ; or again, 
if the surrejoinder traversed that Pea- 
cock gave no consideration, the ques- 
tion of law might have been raised on 
demurrer to such traverse, upon the 
ground of its being immaterial, which 
it should seem it would be, if it were 
enough to show that the former holder 
had a perfect title. Supposing there- 
fore that the pleadings assumed this 
special form, they might result in 
throwing upon the holder the onus of 
proving that he took from a lawful 
holder, or that he took without notice, 
or with consideration, before any evi- 



dence had been given to impeach his 
title. But the special plea would 
be objectionable, as argumentatively 
amounting to a traverse of the allega- 
tion in the count in trover, that " plain- 
tiff was possessed of the bill as of his 
ovra property." (Mason v. Farnell^ 
12M. &W. ; Bamwally. WiUiams, 7 
M. & G. ; Owen v. Knight,A B. N. C. ; 
White V. Teal, 12 A. & E. ; Lane v. 
Tewson, ib,) And if Peacock, in the 
action here supposed, traversed that 
allegation, the plaintiff's title would 
be indeed primd fade proved by evi- 
dence, that the bill indorsed by Ing- 
ham in blank had been in his posses- 
sion; but, on the other hand, de- 
fendant's title would be primd fade 
proved by the production of the bill so 
indorsed; and it would then be for 
Fisher to adduce evidence of the felony 
at least, if not of notice of it, before 
he could call on Peacock to prove his 
title. And it woidd only be when 
Fisher had proved notice, and so de- 
stroyed the title of Peacock, that evi- 
dence of conversion would be relevant ; 
though tvhen Fisher had proved the 
bill his — simple demand and refusal 
would have been sufficient evidence 
of conversion. And this will reconcile 
the apparent inconsistency of Cranch 
V. White, 1 B. N. C, where the plain- 
tiff recovered without proving notice ; 
for there it does not appear that there 
was the plea of not possessed, so that 
the issue must have been simply on the 
eonverdon, (Vernon v. Shipton, 2 M. & 
W.) Whether Peacock would have 
been put on such a plea to prove con- 
sideration, when it had appeared 
that the bill had been stolen from or 
lost by Fisher, and that then Fisher 
would have had to prove notice, or 
whether Fisher would have had to 
prove notice or want of consideration 

E 
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to complete the answer to defendant's 
primd facie case — ^he could not recover, 
it should seem^ without proving that 
the holder took the hill after the fe- 
lonj, with notice or without considera- 
tion or fraud (1 Salkeld, 126 ; Miller 
V. Race, 1 Burr; Rex v. Melsom, 2 
Camp. N. P. C. ; Crrant v. Fauffhan, 
1 W. Bl. ; LavellY. Martin, 4 Taunt.) ; 
or under circumstances primd facie 
proviQg notice, as that he took the hill 
long after it was due, and without con- 
sideration. {Goggerly v. CtUhbert, 2 N. 
R.J JFoollei/ V. Pole, 1 B & Aid.; 
Georgier v. Mieville, 3 B. & C.) And 
when he had given such evidence, it 
would he for Peacock to set up a title 
derived from his immediate transferror 
— supposing such title availahle. 

Recurring then to the plea suggested 
as that which would have heen proper 
in the principal case, it will have heen 
collected from the cases last cited, that 
either notice or want of consideration 
would, in an action hj or against Pea- 
cock, the holder, have destroyed his 
tide. And it is to he observed, that if 
notice were relied on it would not have 
heen sufficient to aver " that the plain- 
tijBT was not at any time a bond fide 
holder of the bill for value or consider- 
ation ;" for " the only proper way of im- 
plicating plaintiff in die alleged fraud 
by pleading is to aver that he had Wh 
tice of it, leaving the circumstances by 
which that notice is to be proved to 
be directly or indirectly established 
in evidence; and the allegation that he 
was not a bond fide holder is not equi- 
valent to such an averment," (Uther v. 
Rich, 10 A. & E.,) though such an al- 
legation would have sufficiently nega- 
tived consideration, of which the ab- 
sence would either (Leafy, Robson, 
13 M. & "W.) dispense with notice, 
or, {Goodman v. Harvey, 4 A. & E.,) 



be mere evidence of notice or mala 
fides: and what is observed by the 
Court in the principal case is quite 
in accordance with those authori- 
ties. It has already be^a inci- 
dentally mentioned that the notice 
should be averred at the time of the 
plaintifTs receiving of the bill. {Greok 
V. Bteer, 1 Q. B. ; Harmer v. Steel, 15 
L. J. Ex. 217.) But from the doctrine 
that either notice or want of consider- 
ation would, in an action of trover 
against the holder, avoid his title, it 
results that in an action on the bill the 
defendant cannot allege against him (on 
a plea such as above suggested,) that he 
took with notice and without consider- 
ation; for {per Curiam, Leaf y. Robson, 
13 M. & W.), "if the defendant proved 
the fraud, and that plaintifif gave no 
consideration, or that he knew of the 
firaud— either would be a defence." 
It is to be observed, that the plea, rest- 
ing entirely on the avoidance of the 
indorsement to plaintiff, — ^without some 
allegation connectiog him with the pre- 
cedent fraud, would have been bad 
after verdict, and might have been set 
aside as Mvolous, or would have war- 
ranted plaintiff in signing judgment, 
as in the case of Humphreys v. Walde- 
grave, 6 M*&W., where to a count od 
a cheque payable to bearer it was 
pleaded that it was given for money 
illegally won at play, with no averment 
avoiding plaintiff's title as holder. {See 
also Knowles v. Burwood, 10 A. & E. ; 
Emmanuel y, Randall, 8D. P. C.) This, 
it will be observed, would have been 
the only kind of plea which the proof 
would have supported in Fecusoek v. 
Rhodes, 

It may now be proper to advert to 
what would have been practically the 
mode in which, on such a plea as is 
thus suggested, the result exhibited in 
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the principal case would have been ar- 
riyed at» t. e. what would haye been the 
fonn of repUeatum, and how far it 
would have influenced the iasues to be 
tried and adjusted the amis of proof. 
And this will be fimnd to depend upon 
the principles which would have re* 
golated the form of the plea. If the 
plea amounted to a trarerse of the in- 
dorsement to plaintiff, it would operate 
as a total denial of his cause of action ; 
and as the replication de injurid, which 
is applicable only to pleas in excuses 
would be inadmissible, the plaintiff 
would haye to take issue on some <me 
material fact in the plea. But however 
fraudulent or illegal the transaction dis- 
closed maj have been between pri<Hr 
parties, (if it do not make the bill ffoid 
m totOf) it can only affect him by 
notice, which, as we have seen, may in 
the case of a blank indorsement be after 
the indorsement and before delivery to 
the plaintiff, so as to be in ctrnfessitm 
and avoidance of his title, t. e. of the 
indorsement, which constitutes a ptimd 
facie liability to him ; so that the plea 
is w excuse and the r^lication de tii- 
jurid is therefore admissible. {Isaac 
v. FarreTy 1 M. & W. ; Humpkret/s v. 
(yCmmeU, 7 M. & W. ; Scott v. Cht^ 
pelloWf 4 M. & 6. ; Cowper v. Crorbett, 
13 M. & W. ; Gibbons v. Mottram, 6 
M. & G.) It must be carefully ob- 
served, however, that all this applies 
only to matter in confession and avoid- 
ance, by reason of matter arising before 
or at the time of the completion of the 
indorsement, by delivery to him, other- 
wise the replication is inadmissible on 
account of the plea being in discharge. 
(fieynoldsy.Blaekbum^ 7 A. & £.; Jones 
v. SemoTf 4 M. & W. ; Bams v. Price, 
1 M. G. & S. ; Hartley v. Manton, 5 Q. 
B. ; Herbert Y, Sayer, ihid,) Now it is 
always proper for a plaintiff to adopt 



this form of replication when he can 
(though the quiestion whether it is al* 
lowable b often one of difficulty,) for 
otherwise the biurden of proof may be 
regulated in a manner not in accord- 
ance with the prindples of the text, 
owing to erroneous issues, which might 
be raised by special traverses, instances 
of which, in trover for bills, we have 
noticed, in examining the cases, JPVm- 
eoter^ v. BuU, Hilton v. Swan, et aliety 
ante, page 48. Thus, on a plea, 
stating previous iUegdity or fraud, and 
alleging that plaintiff took the bill 
not "with notice," but "without 
consideration," — if plaintiff, in the 
latter case, traversed the want of con- 
sideration,— as he might do, in general 
terms, concluding to the country, 
(Bramah y, Roberts, 1 B.N.C.)— it has 
been held that this, in point of plead* 
ing, so far admits the precedent fraud 
or illegality, as to throw on him the 
onus of first proving that he gave con* 
sideration {Bingham v. Stanley, 1 Q.B.^ 
Carter v. James, 13 M. & W.), the 
reason assigned being that, in every 
case, consideration is alleged, and must 
be proved by the plaintiff, the difference 
bdng only in the mode of proof; mere 
evidence of the indorsement, if tra- 
versed, or the allegation of it, if not tra- 
versed, {per Tindal, G. J., FancouH 
v. BuU, 1 B. N. C.) being sufficient, 
unless the primd facie presumption 
arising therefrom be removed and 
rebutted by the allegation — either 
proved or untraversed->of a previous 
wTongfol transaction. {Per Den' 
man, C. J., Goodman v. Harvey, 
4 A. & £.) But if on such a 
plea, alleging that plaintiff took the 
bill mth notice, that averment were 
traversed, the plaintiff would not have 
to prove consideration till defendant 
showed that he had taken it with 

E 2 
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notice of the wrongfiil transaction^ 
{Smith y. Martin, 9 M. & W. ; Bailey 
T. Btdwell, 13 ibid,; Edmunds v. 
Groves, 2 Odd,) the reason given heing 
that the allegation of the wrongM 
transaction proves nothing, even if 
taken as admitted, as to plaintiffs 
notice of it ; so that if he failed to 
prove consideration, the result would 
not be decisive of the tMve— except as 
a mere matter of evidence, as observed 
per Mansfield, C. J., in Peacock v. 
Rhodes; and Dennum, C. J., in Good- 
man V. Harvey, 4 A. & £. But if de 
injurid be in such cases replied, (which 
puts in issue all that is material,) the 
defendant has to prove the wrongful 
transaction in either case — ^but when 
he has done so, on a plea only alleging 
that the plaintiff took the bill without 
consideration, plaintiff has to prove 
consideration, while on a similar plea, 
alleging notice, defendant has to prove 
the averment. The difference, it will 
be seen, is in the practical application 
of the same principle ; but in practice 
it is important, and may thus be illus- 
trated — that the only way in which 
plaintiff in the principal case could 
have been put to begin by proving 
consideration, would have been by his 
improperly traversing the averment 
that he took the bill without consider- 
ation, in a plea such as was so replied 
to in Bingham v. Stanley, 

Hitherto the case in the text has 
been considered in its bearing upon the 
pleadings in cases substantially the 
same ; but the inference to be deduced 
from it will be found, in the way either 
of analogy or distinction, capable of a 
practical application to most of the 
ordinary defences in such actions, and 
it may not be inappropriate to examine 
how far to those defences would attach 
the incidents of that set up in Peacock 



T. Rhodes, which it may be observed 
would have operated entirely on the 
indorsement to plaintiff, and, by avoid- 
ing it, would as much have defeated 
the action as if the indorsement had 
been disproved upon a traverse — and 
it avoided the indorsement, by im- 
plicating plaintiff in a fraud occurring 
between the alleged indorsement and 
the delivery to him — so that the plea 
would in fact have been equivalent to 
one stating (had the indorsement been 
specially and directly to plaintiff) that 
it was induced by his fraud. As & per- 
fect analogy to the case in the text, 
there has been instanced the case of a 
deposit by Fisher with some party, for 
purpose of mere custody, and an un- 
authorized negotiation by that party. 
(FideMarstonv, Allen, ante, page 42.) 
Now, taking the case which approaches 
nearest to that: if the plea stated 
" that Ingham indorsed the bill only 
in blankj and never delivered it to 
plaintiff, but to one Daltry, who deli- 
vered it, so indorsed, to one Fisher, 
who delivered it, so indorsed, to one 
Brown," (or " some person to the de- 
fendant unknown,") " for a special pur- 
pose, for the sole use and benefit of 
the said Fisher, and not otherwise, to 
wit, for the purpose that 'Brown ' (or 
' the said person ') might get the same 
discounted for him, and pay to him the 
proceeds on such discounting; that 
Brown held the bill for such purpose, 
and not otherwise ; and while he so 
held it, fraudulently and in violation of 
the said purpose, delivered it, so in- 
dorsed, to plaintiff, who then took it on 
other and different terms, and without 
discounting it for Fisher, and contrary 
to the said purpose, to wit, for the pur- 
pose and under colour and pretence of 
securing a certain debt then alleged to 
be due from the said person to plain- 
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tifP^ who had, when he took the bill^ 
notice of the premises/' {Noel y. Richy 
2 C. M. & B.) ; this would be distin- 
guishable from the state of facts sug- 
gested as amdoffous to those disclosed 
in the principal case^ for Fisher would 
have given an impUed authority to in- 
dorse, if necessary, for the purpose of 
discount (Fetm v. Harrison^ 4 T. B.) ; 
and though the allegation that he in- 
dorsed it for a purpose inconsistent 
with the obtaining qfjtmds, so that 
his indorsement was an entire violation 
of the purpose for which he was in- 
trusted with it, would sufficiently dis- 
tinguish the case from those of Janes 
V. Corbett, Lewis v. Beilly, and Mus- 
grave Y. Brakey (cited an^e, page 41), 
where the act of acceptance was inde- 
pendent of and precedent to the act of 
misappropriation, so as not to negative 
the authority to accept; and though 
the plea would disclose therefore what 
would amount to a c<mversion of the 
bill, as between Fisher and his agent 
{Jarman v. Palmer, 2 M. & W. ; At^ 
kins V. Owen, 4 A. & E. ; Whalley v. 
Wilkinson, 5 M. & G.), the very act 
of indorsement being inseparable from, 
because in itself constituting, the act 
of misappropriation — mere notice to 
plaintiff of the facts stated in the plea 
would not necessarily negative his title, 
because it would not necessarily show 
that a violation of the trust was in- 
tended by the agent, who might him- 
self, after passing the bill to plaintiff, 
have paid the proceeds (less the dis- 
count) to Fisher ; and on the ground 
that the plea did not contain any alle- 
gation that defendant received no con- 
sideration — it would be bad after ver- 
dict. (iVbeZ V. 5icA, 2 C. M. & R.) In- 
deed if, per se, the mere deUvery of a 
bill indorsed in blank, for the purpose 
of discount, would primd facie import 



the transfer of the right of an in^ 
doTsee, the principle would apply, de- 
ducible from the ancient doctrine, that 
a deed cannot be deUvered as an escrow 
to the party himself (Comyn's Digest, 
" Fait") ; and if the bill were dehvered 
as to an indorsee, there could be no 
conversion of it, for there would be 
Ml authority to transfer* And if 
it were dear that the bill was deUvered 
only as to an agent, that should be ex- 
pressly averred on the plea — ^and not 
being so averred, it should almost 
seem that the allegation, that Fisher 
received no consideration, would not 
have made the plea good. If once 
deUvered as to an indorsee, no sub- 
sequent misappropriation of the biU 
could disprove the aUegation of an in- 
dorsement by Fisher, in an action by 
the party to whom Fisher transferred 
it; and therefore the aUegation that 
Fisher received no consideration would 
be as nugatory, as if it were the sole 
averment of the plea, as an indorsee 
can by his indorsement create an abso- 
lute title by way of gift, unless consi- 
deration between the prior parties be 
negatived. There is nothing incon- 
sistent with this view of such a plea in 
the cases of Cranch v. White, 1 B. N. 
C, where, on a similar state of facts, 
the party who deUvered the biU to be 
discounted recovered it from the holder, 
without notice, for it is to be presumed 
the only plea was not guilty, on which 
the title to the biU would not be in 
issue. (Femon v. Shipton, 2 M. & W.) 
And so in an older case, where a simi- 
lar result took place, the facts would 
have sustained the plea in the form 
here suggested as correct, viz. " that the 
bill was deUvered to the party, not as 
to an indorsee, but solely as to an 
agenC^ — and would further have justi-r 
fied the averment ^' that plaintiff took 
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the InH in fraud of the alleged indorser/' 
as he took it two yean after it was due, 
and without coQsideratioB. {ChggerUfr. 
Cuthhert, 2 N. R.) The plea ahove 
<snggested would therefore (as observed 
per CuriaMy in Noel v. Rich) resolve 
itself into one of no consideration for 
the drawing — and then would fail, 
not only on the ground already al- 
luded to, of not sufficiently n^ativing 
consideration, but as disclosing that 
which would render the absence of con- 
sideration for the drawing nugatory, 
viz, that plaintiff took the biU for good 
consideration, t. e. an existing debt. 

Suppose again that a similar plea 
had stated that the bill was depo- 
sited by the acceptor with the party 
ynho transferred to plaintiff, even though 
it were alleged that the purpose of the 
deposit was safe custody, as the ac- 
ceptor cannot retain, much less contarol 
the course of circulation of the bill, 
(Smith V. Machine, 5 East,) that would 
be nugatory, unless it also appeared 
that he had no consideration for the 
acceptance— ^and thus again the plea 
would resolve itself into one of no con- 
sideration. And if it were stated that 
the drawer or maker so deposited the 
instrument with the payee, for a pur- 
pose inconsistent with negotiation — ^it 
would be an argumentative denial of 
the making. {ChurehUl v. Gardner, 7 
T. R., and see cases cited ante, page 
41 ; Gibbons v. Mottram, 6 M. & G. ; 
Comyn's Digest, "Fait.") But in a 
plea stating " that the acceptor, having 
had no consideration, delivered the bill 
to one who fraudulently negotiated it 
to plaintiff*' — it should seem sufficient 
to allege either that plaintiff had 
knowledge of the fraud — or that he 
gave no consideration (Stephens v. Ut^ 
derwood, 4 B. N. C. ; Leaf's, Robson, 
13 M. & W.) ; though in a case where 



it was pleaded, there were both allega- 
tions, and both were traversed. {Bror 
mahy. Roberts, l^.^.C.) This would 
be in avoidance of the acceptance 
as well as of the indorsement. The 
effect is the same whatever the nature 
of the precedent transaction disclosed, 
if notice of it should have precluded 
t^aintiff from taking the bill. 

This doctrine, laid down in the prin- 
cipal case, however, is more practically 
applicable than merely by means <^ 
this analogy, to the common class 
of pleas founded on accommodation 
transactions. It has been seen that 
by the correct course of pleading 
founded on that doctrine, confirmed as 
it has been by the current of subsequent 
decisions, and supported by the anci^it 
principlesoflawand pleading, the holder 
of a bill cannot be put to prove that he 
gave consideration until it has ap- 
peared in pleading and in proof, **that 
the bill was not in due course of cir- 
culation." Those authorities, thus re- 
ferred to (ante, page 50), show, it is 
conceived, that the doctrine that a bill 
(or its indorsement) imports consider- 
ation, implies not merely that it is 
primd facie emdenee of express or va- 
luable consideration — (for if that were 
necessary, it should be stated on the 
record, as it must be in all cases where 
it is necessary to give a right of action, 
and its not being so stated shows it 
is submitted tha); the instrument itself, 
or the indorsement, is consideration; 
as in the case of a speeicdty, i, e. pro- 
vided that the instrument be in " due 
course of circulation") — but that the 
express consideration can only be 
necessary, where the bill, not being in 
such due course of circulation, loses 
the protection of the legal presump- 
tions attaching by reason of the "zms* 
torn of merchants," and depends for 
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its validity wboUj on the ordiDary com- deration. And in such rare oases as 

mon-law requisites of simple contract, may be discovered, in which the count 

one of v^hichis^o(N^c(m«^era^um;even alleged the custom to be "if one, far 

that being insufficient where there has wetres delivered to Atm, &c., make his 

been notice of an improper transaction, bill," &c., and "that the goods were 

because as this equally takes away that deHvered by the party who made his 

protection, the action is open to the bill," &c., the context shows that it 

objection attaching at common law to was only to avoid the objection, that 

the assignment of a chose in ttctum, the party was not averred to be a mer- 

This it may appear is inconsistent with chant. (Bamaby v. Regally Cro. Car. 

some casual expressions (as per Den- 302.) And so as to indorsees — the de^ 

man, C. J., Bingham v. Stanley, 1 Q. claration simply stated that the custom 

B. ; perAlderaon, B., Carter y. James, was "that if the merchant to whom 

13 M. & W.), which seem to proceed the bill was payable indorsed, the first 

on the assumption that the instrument indorser is liable to pay it, &c. That 

implies consideration,ofwhich it is only the bill was drawn and indorsed, 

evidence, and that it does not imply &c., and that thereby, and by reason 

the absence of fraud. But the force of the custom, the liability accrued ;" 

of a bill is by the custom, which, as and when it was objected that it was 

formerly expressed and now implied in not stated that the drawer had received 

the declaration, was "that if a mer- value from the payee, it was answered 

chant, &c., direct his bill of exchange that it was immaterial. {Death v. 8er- 

bond fide and without covin to another, wonter, 2 Lutw. 365 ; and see Fairlie 

&c., upon such merchant's accepting v. Roach, ibid. 365 ; Claxton v. Swift, 

the bill it hath the force of a promise ibid. 362 ; Bromwich v. Lloyd, ibid, 

to compel him to pay,** &c. ; and the 667 ; Ewers v. Henehkin, 1 ibid. 82 ; 

declaration thereon stated " that the Pinkney v. Hall, 1 Raym. 1 75 ; Hus- 

drawer directed his bill, &c., requiring sey v. Jacob, 3 ibid. 92 ; Norton v. 

him to pay £ to the plaintiff** Coggs, 3 Lev. 299.) And the only 

&c., not saying even " value received,*' reason, let it be observed, why the 

or anything equivalent. {Oaste v. custom of merchants is not now set 

Taylor, Cro. Jac. 307.) And in sue- out in the count is, that the law takes 

ceeding cases the doctrine was adopted notice of it without its being so stated 

(which it was considered the form (JSreskiney. Murray, 2 ^SiAjm. 1542); 

of pleading in cases like that just the action is not the less founded upon 

cited established), that " the action it {Clark "v. Martin, ibid. 758) ; it will 

was founded on the custom, and that be intended, though not averred, that it 

the obligation was founded (only) on is drawn, &c., according to the custom. 

that, insomuch that a promise to pay {Mann v. Carey, 1 Lutw. 103.) And 

need not be alleged, because the law the custom is deemed to extend to all 

necessarily implied it from the state- persons, traders or not {Bromuneh v. 

ment of the instrument itself {Starkey Lloyd, 2 Lutw. 667), who for this pur- 

V. Cheeseman, Ld. Raymond, 538), an pose become merchants indeed by the 

inference which, it is apprehended, drawing, aooepting, or indorsing, &c. 

could not be supported if the instru- (1 Salkeld, 125 ; Bromwich v. Lloyd, 2 

ment were only evidence of a consi- Lutw. 667.) Now it is very observable, 
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that in the case last cited the declara- 
tion^ by which (according to the ordi- 
nary fornix as aboye alluded to) it was 
stated that> by reason of the mere 
makinff, indorsing, &c., and the custom, 
the party accepting, &c., became liable 
to pay, was objected to on that yery 
ground, for **that it took away the 
proof koto the money became due;" 
but the Court "were of opinion that 
the custom was good notwithstanding s** 
and in that case the distinction was 
drawn, " that on a general indebitatus 
for money, the bill may be left to the 
jury to determine whether it was 
for yalue receiyed or not" {per Powell, 
J.), implying eyidently that in the 
action on the bill itself the question of 
consideration was irreleyant. And so 
in later cases the same principle is re- 
cognised — that the action on the in- 
strument is in the nature of a specialty 
{per Holt, C. J., Clark v. Martin, 
Baym. 758 ; per Parke, B., Baker v. 
Wall, 14 M. & W.) ; so that the only 
way in which it was considered allow- 
able to admit eyidence of the absence 
of consideration, was by showing that 
the instrument was not deliyered abso- 
lutely, but as an escrow. {Jeffries y. 
Austen, 1 Strange, 694 ; et per Heath, 
J-, Goggerly y. Cuthbert, 2 N.R.) And 
in a late case, the Court took time to 
consider whether eyidence of illegality 
eyen were admissible; and though it is 
there obseryed, per Mansfield, J., that 
^' the law allows bonds and notes to be 
primd facie evidence of a good consider- 
ation,'^ {Cruichard y. Roberts, 1 Black. 
445,) — the yery mention of bonds and 
bills as synonymous supports the yiew 
that they are to be considered substan- 
tially in the same light in this respect ; 
and in that yiew consideration would 
not be material, and it could only be 
admissible to adduce eyidence either of 



deliyery as an escrow,' or of something 
in the nature of a defeasance, or of 
illegality and fraud ; and moreoyer it is 
eyident that from what immediately 
followed the obseryation alluded to 
(" the defendant ought not to be pre- 
cluded from showing that the consider- 
ation is in fact a bad one") indicates 
that it was only intended to lay down 
that the contract might be impeached 
by proof of fraud or illegality, to which 
extent the rule is equally applicable to 
specialties. {Collins y. Blantem, 2 Wil- 
son.) And the doctrine that these in- 
struments import their own considera- 
tion is thus confirmed in the judgment 
of Eyre, C. B., {Gibson y. Minet, 1 H. 
Black. 601,) "The theory of a bill is 
that the bill is an assignment to the 
payee of a debt due to the drawer, &c. 
But in an action wherein the declara- 
ration is on the bill — the bill itself 
creating a duty by the custom of mer- 
chants — all this is out of the case. In 
any other action founded on a bill, it is 
offered as etndence only of the duty." 
And the Court refers to the cases de- 
ciding (t. e. before it was settled that 
the custom is to be taken as implied in 
the declaration) that a general inde- 
bitatus would not lie on a bill, but that 
the custom must be stated, which it 
was afterwards held would be neces- 
sarily implied, {Hodges y. Steward, 1 
Salk. 125 ; Brown y. Loudon, 1 Ley. 
298.) The only ground then of an 
action on a bill or note itself, is, that 
the custom supposed to be stated in 
the declaration giyes to the instru- 
ment the force of a specialty. 

It would appear to result from this 
principle that no defence (not in dis- 
charge) can be pleaded in an action on 
a bill or note, unless it disclose ille- 
gality or fraud ; and that if (in the lan- 
guage of the old counts) a bill be taken 
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"bond fide and without covin" and 
unconditionally delivered^ no consider- 
ation is necessary. This however is 
inconsistent -with Boston v. Pratchett 
(2 C. M. & R.), where^ after verdict, a 
general plea of no consideration was 
supported^ in an action by indorsee 
against his immediate indorser. It was 
admitted however there that on special 
demurrer the plea would have been 
bad. And even after verdict it was 
upheld only on the ground that the 
general words ''without any consider^ 
ationy" must be construed as excluding 
everything which could give a title to 
sue upon the instrument ; so that even 
with the doctrine above adverted to 
the decision would not perhaps be in- 
consistent, understanding the plea as 
in fact an argumentative denial of 
any valid transfer ; such being the 
legal import of the word ''indorse- 
ment," according not only to Marston 
V. AlleUy cited ante^ but to older autho- 
rities, as Elliott V. Cooper, 2 Baym. 
1377 ; Taylor v. Lobbin, Strange, 
399. It may be observed that it ap- 
pears to have been admitted that the 
plea in Eaaton v. Pratchett would 
have been bad even after verdict, had 
the action been against the acceptor, 
but that it would have been substan- 
tially valid in such case if it had al- 
leged that the acceptor received no con- 
sideration. " If a man promise to pay 
money, he cannot be sued on such 
promise" (t. «., without consideration), 
and (such) a promise in writing, 
not under seal, cannot have any binding 
effect. If a man give to another a 
negotiable instrument on which other 
parties are liable, he cannot recover 
the bill back : and he to whom it is 
given may recover against the other 
parties on the bill: but it is a very 
different question whether the giver 



bind himself by the indorsement so as 
to make himself liable thereupon to 
the person to whom he gives it. It 
appears therefore that on the suppo- 
sition of a gift the action would not be 
supported." Now apart from the 
doubt whether this doctrine is consist- 
ent with previous authorities (see HoU 
liday v. Atkinson, 5 B. & C, and per 
Parke, B., it is observed that "the 
point is not settled,") it is difficult to 
see how the indorsee, who could not 
recover against his own indorser, can 
recover against the acceptor, except by 
virtue of the principle above adverted 
to : viz. that the instrument (t. e,, till 
impeached by fraud of some kind) not 
merely proves, but per se imports 
consideration, and confers a r^ht of 
action. 

This view appears virtually upheld 
by the decisions as to the mode of 
pleading the defence here adverted to, 
of an accommodation transaction. 
For it has "never been decided that a 
general pleaof no consideration between 
even immediate parties would not be 
generally demurrable, though there are 
obiter dicta to that effect. And it is 
conceived that the real objection to 
such a plea is founded upon the prin- 
ciple above contended for, in con- 
junction with the known rules of 
pleading, viz., that as the instrument 
itself, or its indorsement, confers the 
right of action, it is for the defendant 
to plead and prove the facts which 
show either fraud, illegality, or an in- 
dependent and collateral contract con- 
stituting a defence by taking away the 
right of action, which the instrument 
per se must import. For if the instru- 
ment were only evidence of a consider- 
ation distinct from itself, it seems dif- 
ficult to explain why the consideration 
should not be declared upon, and why 
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it should not be put in issue liy a be taken up and paid bj the plaint, 
general denial. Yet it is clear that and that no claim in demand should at 
^e plea must affinnatively and ex- any time be made against the acceptor 
plidtly state the circumstances mider or drawer upon or in respect of it." 
which it is alleged that there was no After verdict^ the objection was taken 
consideration (Eaai&n v. Prateheit, that it was not averred, and had not 
ante, Atkinson r. Dames^ 1 1 M. & W.)» been proved that the alleged agree- 
and the defence that the bill was given ment was in writing ; and that it was 
for accommodation is the ordinary mode inconsistent with the terms of the billi 
of allegation adopted. That in Ihis and made it an entirely di£Ferent coor 
form the plea is inaccurate and inarti- tract ; — ^the case is but short and 
ficial is to be collected from the late appears not to have been fully ar- 
case of Kmgy. PhiUippt, 12 M. & W., gued, and the Court got over the ob- 
where it is said that ''accommoda- jection only by holding that ihe 
tion" is only a mercantile phrase : that agreement as to the payment was no 
the plea substantially amounts to that part of the original contract ; but a 
of no consideration, that it is therefore collateral agreement that the plaintiff 
substantially answered by the averment would not enforce the contract on the 
that there was good consideration : and biU, It could only be on similar prin- 
that in legal eifect the defence is, — dples that, even on general demmrrer, 
(the definition of an accommodationbill) such a plea as the following could 
liiat the bill is one on which, by agree- be upheld, though it seems to have 
ment, the maker or acceptor was not been considered as an argumentative 
to be sued, or for which the plaintiff traverse of the acceptance; (and it will 
was to provide. So in Eaaton v. be observed, that it is more open to 
Pratchett it is said, per Parke, B*, the objection urged in the preceding 
that the proper form of the plea was case, as being rather inconsistent with 
"that the bill was drawn, indorsed, the tenor of the bill, than collateral to 
&c., in order to give plaintiff the pro- it,) ''that defendant accepted with- 
perty in the bill, and right of action out consideration, and on the terms 
against the third person, and that it that he should not be called upon to 
was intended that the defendant should pay it when due, but that it should be 
not be liable on the bill to the plain- renewed when due by anoth^ bill to 
tiff." In conformity with this view, in be accepted by him, &c. ; that drawer 
a case occurring soon after, {Tkompeon drew the bill declared on as agent for 
V. Ckubletf, 1 M. & W.) the defence plaintiff, and on his behalf; and that 
was thus pleaded, in that, its more there was no consideration for the in- 
correct form, according to what is con- dorsement to plaintiff, and that defen- 
eeived to be its legal effect. " That dant hath always been ready and will- 
the bill was made, &c., for the accom- ing to renew the bill,'' &c. On special 
modation, &c., and that at the time of demurrer to the r^lication de injurid, 
making, &c., it was expressly agreed a rule to set the demurrer aside as M> 
by and between the said parties (in- volous was discharged ; and the Court 
eluding plaintiff, the drawers' indorsee) said, the point seemed fit to be argued, 
that if the bill should be outstanding {Bolton v. Macintyre, 1 D. & L.) And 
at the time when it became due, it should as to the necessity for pleading analo- 
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•goQs defences (supposmg them to be 
pleadable at My byway ofoffreemetU), 
see Siurtevant ▼. Ford, 4 M. & G., eited 
poBt; Mit/ardv. Fmden, 8 M. & W. 
Now, assuming that such an agreement 
would not be open to the objection that 
it was not in writing, by reason of the 
ndes of evidence — thoogh as to that, 
qutere — it not being subsequent to, but 
eontemporaneaus with the issuing or in- 
doRnngof the bill, with which it is surely 
inoonsistent, or the operation of which 
it snrely controls, — {Crass v. Lord 
Nugent, 5 B. & Ad.) — and that it 
would not be open to the objection 
in point of law, founded on the prin- 
ciple that a deed cannot be avoided 
bat by some contract of as high a 
nature, where the action is on the 
deed (as to which see 21 Henry VI. 
fol. 32, and 32 H^nry YI. fol. 3), be- 
cause though a bill is in the nature 
of, it is not a specialty; and as re- 
gards its efficacy as a written in" 
vtrument^ apart from the custom of 
merchants, is subject to the principle 
pervading all written instraments at 
common law, that unless under seal 
they are not " of a higher nature'' 
than contracts by parol (Beckham v. 
'Drake, 11 M. & W.), it is appre- 
hended that the plea of an agreement 
not to sue might be open to the objec- 
tion that it constituted not a defence, 
but a right of cross action, unless it 
operates as a defeasance, by reason of 
express stipulation, that in a certain 
event the acceptance, &c., should be 
deemed void ; according to the principle 
thus illustrated in the early authorities. 
In 21 Henry VI. fol. 47, it is said, 
arguendo, that if the lessor inserted 
in a lease words that the lessee should 
not be punishable for waste, as of 
common right he would be, those 
words would merely " sound in co- 



venant," and that the lessee should 
have an action on the covenant, if the 
lessor punished (sued) him for waste 
against the grant; on which Fasten, 
C. J., said, ** The lessee shall take 
advantage of those words in the action 
of waste if they are tn the same deed; 
to which Feltham, J., and Askew, J. 
assented. See also 27 Henry VI. fol. 
1 0, where a similar decision is founded 
upon the same principles, that a co- 
venant, unless it be a condition pre- 
cedent, though it may give the defen- 
dant a right of action, does not consti- 
tute a defence on his part. So again 
in 21 Henry YI. fol. 52, plaintiff 
having declared on a deed, the defen- 
dant pleaded that it was indorsed with 
a condition upon which it was to be 
void, &c. Newton, J., and Fasten, 
J., held the plea in substance good. 
But per Browne, J., it was not wril 
pleaded, for it ought not to have been 
pleaded that the deed was made on 
conditions, &c., but that it appears dy 
the same deed plaintiff had covenanted 
that if a certain thing were done the 
obligation should lose its force, and 
that it had been done; to which the 
reporter adds a ** quod nota" So, 
20 Edward HI. fol. 9. in debt on an ob- 
ligation, it was pleaded by Starkey, 
that there was a defeasance, that if de- 
fendant would pay 201. by such a day 
he should not be sued till the money 
was paid, and that the money was 
paid. Gumey demurred, " for it is 
repugnant in itself; for that he ought 
to pay the 201, by such a day, and 
yet that he is not to be sued till the 
money is paid ; so that we cannot 
have the action nor the debt." 
Brian, J. : " You say well." Towns- 
end, J., differed ; urging that the pro- 
viso might be taken as void, and the 
remainder good, as more beneficial to 



60 PEACOCK V. RHODES AND ANOTHER, Doug. 632. 



the grantee. Brian, J. : " You say 
well of a deed not indented^ but as to 
an indenture^ it is the deed of each to 
my intent ; so that it cannot be more 
beneficial for one than the other. As 
if a man grant to me 201., and in the 
same deed indented I grant to him 
that I will not sue him« which shall be 
intended most beneficial? There if you 
recover against him in debt he shall 
recoveragainst you in writof covenant.'' 
But a Cur. adv. vult is added. In 
later cases^ however^ it appears to 
have been held that, though in a 
different deed^ the defeasance might be 
pleaded, to avoid a circuity of action 
{Hodges v. Smiih, Cro. £liz. 623), this 
rests only on the construction of a 
eovenafit not to sue as a release. But 
it was always held, that to constitute 
a defeasance there must be express 
words expressly making the original 
obligation votd, as the effect of a de- 
feasance is to make the instrument void 
in toto (Lacy v. Kmaston, Salk. 375, 
Raym. 690), on account of which the 
contract will not be so construed a de- 
feasance when it is only not to sue for a 
limited period, as the defeasance must 
either be a total discharge or a mere 
ground of cross action ; and construing 
it in the former sense is so repugnant 
to the obligation that it is if possible to 
be avoided (Alsopp v. Scrimshaw, Sal- 
keld, 5 7), principles adopted in Comyn' s 
Digest, " Defeasance," and in the mo- 
dem case of Thimbleby v. Barron, 3 
M. & W., where, it is said, the breach of 
the agreement to forbear suing renders 
the party liable in damages, but is not 
pleadable in bar. In Burgh v. Preston, 
8 T. B. 486, the doctrine to be deduced 
from the old cases is recognized, that, 
unless in the same instrument, the 
agreement not to sue is collateral, and 
only the ground of a cross action. 



Upon these prindples it appears 
that the plea of an accommodation 
transaction should, correctly, not only 
state such an agreement as above 
adverted to, but allege that it was 
expressly stipulated that if the bill 
should not be duly paid by the party 
for whose accommodation it was ac- 
cepted, &c., the acceptance should be 
deemed void. And it should seem 
that it would not be possible to avoid 
the objection as to writing, (supposing 
theobjectionvalid),bystatingtheagree- 
ment to have been *^ after the making," 
&c., as then no consideration would 
appear for it ; while, stating it as con- 
temporaneous, a good consideration 
might be disclosed, in the making or 
accepting, &c., without consideration 
for so doing. And the contract being 
parol, {Beckham v. Brake, 11 M. 
& W.) such a plea would not be 
open to the objection founded on the 
doctrine applying in the case of a deed, 
that delivery to the party himself can- 
not be as an escrow, as to which see 
casescitedan^tf, p. 4 1 . And that the plea 
would not be an a]^;umentative denial 
of the acceptance, &c., there are many 
authorities to show, such as the follow- 
ing, which, perhaps, may be consi- 
dered as illustrating^ in its application 
to bonds, (the ancient originals of bills) 
— the principle of an accommodation 
transaction, 18Edw. IV. fol. 28, in 
debt on an obligation defendant said 
" that he delivered it as an escrow to one 
John, on such condition that if the 
plaintiff would deliver to the said John 
three cloths, &c., that then the deli- 
very should be to the plaintiff as the 
defendant's deed, and that plaintiff had 
not delivered the cloths." Vavasor, J., 
fOidi Brian, J., said that the plea ought 
to be non est factum ; for it confessed 
no delivering to the plaintiff, so that it 
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could not be bis deed ; sedper Littleton, 
J., " He need not sbow delivery to 
tbe plaintifP^ for it appears to tbe 
Court by this action that the plaintiiF 
has the obligation'' (as to the applica- 
tion of which principle to bills, see 
Fraser v. Welch, 8 M. & W. ; and 
ante, p. 39). It was agreed, however, 
that if the plea had shown a delivery 
to the plaintiff it would have been 
good in confession and avoidance, 
though it was said by Choke, J. (and 
conceded, it should seem), ''If I seal an 
obligation, and he to whom it is made 
take it against my will, it is not my 
deed and I may plead non est factum; 
and so if there were no delivery to the 
plaintiff, but he took it from a stranger 
against my will." 

It must here be observed, that there 
is nothing inconsistent with the views 
here expressed (as to consideration not 
being necessary to constitute a right of 
action on a bill) in the cases in which 
the action has been deemed defeated 
by showing a failure of consideration : 
on the contrary, it is conceived they as 
much confirm thoseviewsasdo thecases 
as to the mode of pleading the defence 
that there was no express consider- 
ation. For the cases as to the failure 
of consideration are all decided on the 
obvious principle, that if the parties 
contracted that the bill should not be 
paid but on certain conditions, the bill 
could only be enforced in perform- 
ance of those conditions : a doctrine 
founded on the maxim eafpressum /aeit 
ceuare taciturn, and not at all infring- 
hig on the legal implication above 
contended for, as attaching in the 
ttheence of anything express. And in 
these cases the contract and the plea 
founded upon it seem true, with a 
strictness aud accuracy quite analogous 
to that which would be exercised in 



respect to similar pleas in actions on 
bonds, the analogy between which and 
bills has been already alluded to, as 
exemplified, in this respect, in such 
ancient cases as that just cited. And 
see what is here said as to the con-' 
struction of pleas showing failure of 
consideration on bills, illustrated in 
Trickey v. Lame, 6 M. & W. ; Jones 
V. Jones, ib, ; Wilson v. Lewis, 2 M. & 
6. ; Clarh v. Lazarus, ib. ; Robinson 
V. Reynolds, 3 Q. B. Nor again are the 
views above adverted to inconsistent 
with the cases showing that on a bill 
or note esepressed to have been for value 
received, it may be shown that there 
was no value received ; for in any such 
case it is disclosed on the face of the 
instrument itself, that the parties con- 
tracted for consideration. (Holliday v. 
Atkinson, 5 B. & C. ; Abbott v. Hend' 
ricks, 1 M. & 6.) And it may be 
added that such is the strictness with 
which these pleas are construed, that if 
after showing a failure of consideration 
it be allied that *' there never was 
any consideration," &c., there will be 
ground of demurrer for repugnancy 
(Byers v. Wylie, 1 C. M. & R. ; Purssord 
V. Peck, 9 M. & W.), i, e. unless it be 
added " except as aforesaid," as in Ro- 
binspn v. Reynolds, 3 Q. B. ; and 
Abiott V. Hendricks, 1 M. & 6. 

Perhaps, again, the plea might be con- 
sidered supported by the proof if it 
presented as the ground of defence, 
that which in Bramah v. Roberts 
was described per Tindal, C. J., as 
showing " that the acceptor had been 
defrauded of the acceptance :" stating 
however (for reasons already stated) 
not, as in that case, ^' that the bill was 
deposited by acceptor for a special pur- 
pose, and not to be negotiated," but, 
" that he was induced to accept solely 
on the express promise of the drawer 
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(or the plaintiff) that the bill should 
be proyided for when doe by him the 
dxawer^ and that he the defendant 
shonld not be called upon to paj the 
same; and that the drawer thus ob- 
tained his acceptance without oonsider- 
aitiony and with the intention of de- 
fintuding him by negotiating the bUl, 
and by not providing for the same 
when due, but allowing defendant to be 
sued thereon^ and that so the defendant 
was induced to and did accept by means 
of the fraud and covin of the drawer^ 
and not otherwise, &c. But it is to 
be observed, that as the general plea of 
fraud would not, it is conceived, admit 
evidence of such a defence {Connop v. 
Holmes, 2 C. M. & R. ; Edwards v.—, 
2 Y. & J.) ; so no fraud would be im- 
plied beyond that which was stated; and 
that therefore in point of effect it would 
not impeach the bill or its transfer to 
any greater extent than the ordinary 
plea of no consideration: and that if in 
an action by an indorsee the plea only 
avoided the indorsement to plaintiff by 
the general allegations which would be 
sufficient in cases substantially analo- 
gous to that in the text, i. e, that the 
j^ntiff received the bill with notice 
or without consideration, it would be 
open to the objection already adverted 
to as attaching to such modes of stating 
the defence as have been illustrated in 
the more special pleas previously re- 
ferred to, professing to state a frau- 
dulent negotiation of the bill, (Bramah 
V. Roberts; Noel v. Rich; Utker v. 
Biehy ante, p. 52,) the objection bemg 
that the plea did not disclose the 
utter absence of authority to negotiate 
— ^the very object of an accommodation 
bill, or a bill designed for discount, 
being to raise money ; an object hardly 
attainable without its circulation. So 
that mere notice of its being so 



designed need not predude a party 
from taking it ; and even the fact of his 
furnishing no funds, but takii^ it 
merely for a prior debt, would not 
md&dmAj implicate him in the <nip. 
poaed fhoid, because his indorser, as 
pointed out in Noel r. Rich, might 
then himself supply the funds, and at 
all events might provide for the bill 
when due, so as to prevent the ac- 
ceptor from being called upon, and so 
thus piprform the accommodation con* 
tract; and it would be necessary at 
least to all^e that the fraudulent in- 
tention of the indorser was ''in corrupt 
collusion and concert with the plaintiff, 
for their joint profit, and with the 
preconceived design of wrongfully ob- 
taining a right of action against the 
acceptor, and of suing him by means 
thereof in violation of the contract on 
which the acceptance was procured." 
Unless the plaintiff were thus, as in the 
cases analogous to Peacock v. Rhodes, 
implicated in a fraudulent transfer, the 
plea could not so avoid his indorsement 
as to supersede the necessity for avoid- 
ing prior titles. Therefore if in that 
case there had been the plea of an ac- 
commodation transaction, it must be 
stated that there was no consideration 
for the drawing, &c., and if the action 
had been against the acceptor, as the 
payee and indorser was a diatinet 
party from the drawer — ^it would not 
have sufficed to say that there was 
aone from one of tiLose parties doB«, 
for the bill might have been accepted 
on consideration from the other, and 
so the plea must have negatived con- 
sideration for both. {Robinson v. Re^' 
nolds, 3 Q. B.) And such pleas always 
allege the accommodation transaction 
to have been one in which the plaintiff 
was directly concerned — as that the 
bill was accepted for the drawer's ao- 
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commodation^ and indorsed for the 
pkintifTs^ without any consideration 
for the accepting or indorsing. (Gfif" 
Jin v. Taies, 2 B. & C.) And it would 
beinsufficienty after stating the accom- 
modation transaction between the 
previous parties, to all^ simply that 
plaintiff took the bill '^without notice" 
or "without consideration" — for as an 
accommodation bill is intended for 
circulation^ it no more impeaches the 
pkintiiTstitlein pleading than in proof; 
so that when the fact has been pleaded 
and proved^ the onu9 is still upon the 
defendant of proving that plaintiff 
gave no consideration for the indorse- 
ment to him. (Mills v. Barber, 
1 M. & W.) If the defendant in the 
principal case had merely pleaded 
that he drew and indorsed the bill 
for the accommodation of Ingham, 
and without consideration, the plea 
would have been frivoloua and un- 
issuable, and plaintiff might have 
signed judgment, as it left his title 
unanswered (Knawles v. Burwood, 10 
A. & £.), and so it would have be^i, 
it should seem, had the plea merely 
aHeged, in addition, that the plaintiff 
had notice of the fact so stated (Stur- 
tevant v. Ford, 4 M. & 6. ; Mills y. 
Barber, cited ante), because the dis- 
tinction between such a plea and that 
which would have been framed on the 
defence in the prindpal case would be, 
that in the one the fact of which no- 
tice would be stated would not ap- 
pear to haye been such as that notice 
of it should haye deterred plaintiff 
from taking the bill, whereas in the 
other case it would have so appeared. 
The case of Boston y. Pratchett, how- 
ever, appears to decide that a plea in 
the principal case, that the bill was 
drawn and indorsed without considera- 
tion, would have been good after ver- 



dict, — as to which however, see ante, 
page 57. But that does not iqf^ear to 
haye been a decision that the plea 
would have been good on general de- 
murrer ; nor were any of the autho- 
rities cited, nor arguments adduced 
which have been here adverted to. 
And it seems dear, that had the de- 
fendant in Peacock v. Rhodes pleaded 
simply that there was no consider- 
ation for the indorsement to plain- 
tiff, the plea would have been bad 
after verdict; yet if the doctrine 
of Boston v. Pratchett be in its fuU 
extent correct, and the word con- 
sideration be taken even after ver- 
dict to imply everything which in law 
v^uld give a right of action, and 
would negative even the supposition 
of a gift, — ^it does not appear easy to 
explain how the one plea should not 
be as good as the other ; and if again 
emmderation be necessary in the 
stricter sense of the word, then it is 
still less easy to see how a plea deny- 
ing that there was any consideration for 
the indorsement to plaintiff should not 
be as complete a destruction of his 
title to sue as a plea substantially re^ 
sembling that which would be good in 
such a case as that in the text, vie,, 
that the indorsement was obtained by 
fraud on the part of the plaintiff. 
Tet that the plea would not only not 
be good, but be frivolous, seems clear ; 
for had the plaintiff in the principal 
case declared that Ingham indorsed 
to Daltzy, who indorsed to Fisher, 
who indorsed to plaintiff, — a plea 
'^that the defendant made and drew the 
bill, and indorsed t^ same to Ingham 
respeotivdy for the accommodation of 
Ingham, uid not otherwise ; and 
that there never was any conside- 
ration for such making, drawing, and 
indorsing, or for the payment by de- 
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fendant of the amount of the hill, and 
that there never was any consideration 
for the indorsement of the hill hy 
Ingham to the plaintiff, and that 
the plaintiff always held and now holds 
the same without consideration/' leav- 
ing the titles of Daltry and Fisher un- 
answered, the plea would have heen 
** manifestly sham and frivolous/' and 
judgment might have heen signed. 
{Emmanuel v. Randall^ 8 D. P. C. 
238 ; and see DanieUs v. Coombs, 1 M. 
& G.) Yet if consideration, apart from 
that involved in the bill itself, and the 
custom, he requisite, and it he deemed 
that such consideration is implied in 
the statement of the hill in the 
declaration, the denial of the consi- 
deration from the plaintiff would de- 
feat the indorsement to him. And, it 
appears, to reconcile the decisions, 
it is requisite to resort to the doctrine 
ahove deduced from the older au- 
thorities, that the instrument per se 
is consideration sufficient, and that 
the only way of avoiding the effect 
of an indorsement, either as hetween 
immediate or intermediate parties 
(apart from illegality), is to plead 
and prove affirmatively, as already al- 
luded to, that there was an ac- 
companying contract defeating the 
right of action, or that there was some 
fraud in the transfer, and that the 
parties designed the instrument for 
another purpose than to pass such 
right of action. Thus in Watkins v. 
Bensusan, 9 M. & "W. 422, where the 
acceptor, under terms to plead issuably, 
pleaded, " that before and at the 
time of the indorsing hy drawer he 
was and is indebted to defendant, and 
that drawer indorsed to A., who in- 
dorsed to plaintiff after the bill was 
due, and to deprive defendant of his 
right of set-off in respect of the afore- 



said debt, and in fraud of defendant, 
and in collusion with A., B., and 
plaintiff, and without any considera- 
tion for any of the said indorsements ; 
and that plaintiff sued in this action 
as agent to drawer, according to such 
fraud and collusion/' &c., the plaintiff 
signed judgment, which was set aside, 
for per Curiam, " We cannot say that 
this is a bad plea, and therefore un- 
issuable. It says in effect, that the 
plaintiff is not the real owner of the 
bill, and has no right to sue upon it^ 
Yet the plea could not he held de- 
murrable, as amounting to a traverse 
of the indorsement ; for the import of 
that allegation has never heen carried 
further than the intention on the part 
of the indorser to transfer to the in- 
dorsee the right of action, i^ot the tn- 
terest, {Marston v. AUen, 8 M. & W.) 
Such a plea is closely analogous to 
that before suggested (page 62), as a 
form in which the accommodation de- 
fence might he pleaded : for a set-off 
due from an indorser is, per se, no 
more a defence against the indorsee 
than the absence of consideration or the 
fact that the bill was given or pass- 
ed to the indorser for his accommoda- 
tion. {Whitehead \. Walker, 10 M. & 
W.) And therefore the whole efficacy 
of the plea just instanced must have 
been in the avoidance of the indorse- 
ment to plaintiff; by showing that it 
was not intended between him and his 
indorser that he should acquire (" bond 
fide, and without comn") the right of 
an indorsee : and (if the plea were good 
at all) that of itself must have consti- 
tuted a valid plea: and it is appre- 
hended that it would be so. 

Supposing that in the principle case 
the defendant had pleaded " that there 
was no consideration for the making of 
the bill, or for the indorsement by 
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Ingham to plaintiff, *' concluding with 
a yerification, and supposing that the 
plaintifF, instead of demurring, as he 
might hare done, had replied, ''that 
there was a good and valuable considera- 
tion for the said indorsement," conclud- 
ing to the country (Bramah v. Roberts, 
1 B. N. C), consideration to Brown 
would have been sufficient. The issue 
would have been on defendant of dis- 
proving (not on plaintiff of proving) 
consideration {MiUs v. Barbery I M. & 
W.), and it is apprehended, for the 
reasons already referred to, that he 
could not have shown on such a plea 
anything more than the absence of 
any valuable (or express) considera- 
tion; and could not have shown an 
accommodation agreement not to sue, 
nor a collusive transaction, as in Wat" 
kins V. Benusan, &c. And, again, had 
plaintiff in such a case replied specially, 
" that the indorsement by Ingham was 
on blank, and that after such indorse- 
ment, one Brown, who then appeared 
to be, and whom plaintiff then be- 
lieved to be (or " who was," Faneourt 
V. Bull, 2 B. & C.) the lawful holder 
of the said bill and entitled thereto, 
delivered the same to the plaintiff with 
the said blank indorsement thereon, 
for a good and sufficient consideration 
(to wit) for the amount of the bill," 
{Arbouin v. Anderson, 1 Q. B.) the 
replication would not have been speci- 
ally demurrable as an argumentative 
denial of the allegation 'Hhat there was 
no consideration from ji^Zotn^t^ for the 
indorsement to him," (supposing that 
to have been the allegation in the 
plea), nor as a departure from the title 
alleged in the declaration. On the 
latter ground it is clear it would not be 
demurrable — for the reasons referred 
to, as showing that a plea, such as it 
has been suggested, would have been 



proper in the principal case — ^would 
not be demurrable as an argumen- 
tative traverse of the allegation that 
Ingham indorsed to the plaintiff (see 
ante, p. 40, Gore v. Gibson, 13 M. 
& W. ; Carter v. James, ib.) And so 
as to the other ground of demurrer 
mentioned — supposing the allegation 
in the plea to have been either '' that 
plaintiff gave," or " that Ingham received 
no consideration ;" for though the in- 
dorsement were referred to the time of 
Ingham's blank indorsement, a con- 
sideration for an indorsement might 
be subsequent, and therefore there 
would be no necessity in order to sus- 
tain the replication in point of form to 
resort to the construction, that the 
indorsement took effect at the time of 
the delivery to plaintiff. Steele v. 
Harmer, 15 L. J., Ex. In Arbouin v. 
Anderson, indeed, in which such a plea 
of no consideration was so replied to, 
one or two of the judges dropped the 
obiter observation that the plea was 
bad — ^for stating not "that the plaintiff 
gave no consideration," but "that 
there was no consideration for the in- 
dorsement by to him ;" but it 

is apprehended that for the reasons 
previously referred to, there would be 
no practical difference between the 
one form of plea, and the other, whe- 
ther the indorsements were direct or 
indirect : and that though it was ob- 
served, per Patteson, J., ** it does not 
appear that the indorsement was made 
directly to plaintiff" — ^it must, on the 
principles stated in the early part of 
this note, be taken that the alleged in- 
dorsement was special and direct to him, 
until the contrary fact was disclosed in 
the plea or replication, and, as in that 
case, it was not disclosed till the re- 
plication, that could not retrospectively 
affect the plea, on the principle upon 

F 
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which, in Trott v. Smth, 12 M. & W. 
it was decided that a dedanUion could 
not be demurred to on gromids dta^ 
dosed in a deed, of which oyer was not 
made, though it was set out on the j^/aa. 
And though in Harmer v. Steele, 15 
L. J., Ex., the Court held a plea bad 
which stated a fact, avoiding an ac- 
ceptance, to have occurred before the 
bill was indorsed to plaintifP, '^because 
the allegation in the dedaration might 
have been proved by an indorsement 
m blank, and the bills passing through 
different hands,'' (as in Peacock v. 
Bhodes)^ ** and the indorsement to 
plaintiff is not complete until it is 
in his hand," yet the real reason of 
the dedsion may be found not in thai 
just stated, which it is ooncdved, for 
prindples previously referred to, would 
not be supportable — but in thie " that 
ihe bill may have left the aUeged m- 
doreet'e hands before the occurrence of 
the fact," and in such case as the trans- 
feree of a bill, even indorsed specially, 
who recdved it before such fact oc- 
curred, would have a right to call 
for an indorsement, (assuming, as 
must be assumed on such pleadings, 
that the delivery was bond fide, and 
with the intention of indorsing,) — ^the 
occurrence of the fkct avoiding the 
acceptance would only be effectual 
as axmding the indorsement by iJie 
additional allegation of notice to plain- 
tiff ; which averment, as already seen, 
would have been bad unless it were 
aUeged that plaintiff had notice "when 
he took and received the bUl — not" 
when it was indorsed to him, (ante, 
p. 48.) And neither of tiie pleas in. 
Steele v. Harmer, held bad on the 
above ground, contained that aver- 
ment; but, the one, "that no person 
gave consideration for the said indorse- 
ment," and the other, "that the plaintiff 



took the bill aftef it was due." Now, 
as to the first avermoit, it was insuffi- 
cient on the same ground already 
assigned, viz. that the plea only showed 
something in avoidance of the aceept- 
ance, and that the previous allegation 
contained nothing justifying such a 
general averment, ante, p. 54. As to 
the all^;ation that the bill was over 
due^ the same reasoa applies, as will be 
pres<»itly adverted to. But, if in the 
pnndpal cases, the plea had been "that 
defendant drew the bill for the accom- , 
modation of Ingham, who indorsed 
and delivered it in blank to one Daltiy, 
&c. who afterwards delivered it with 
Ingham's said indorsement thereon 
to plaintiff, without any value or con* 
aideraticm, which is the same supposed 
indorsement as in the declaration stated, 
and that there never was any consi- 
deration from plaintiff to defendant," 
it would have been bad after verdict, 
on the sameprindple as that in Emm&- 
mtd V. Randall: andKnowlee v. Bw' 
nard, dted ante, p. 64, because having 
dieeloaed that the Inll was transfer- 
able by delivery, and that there were 
intermediate transfers, between Ingham 
and the plaintiff, it would not have 
answered those intermediate transfers. 
Such a plea was obviously pleaded in 
Lewin v. Edwards, 9 M. & W. only to 
didt a fatal defect in the form of action. 
The doctrine recentiy declared as 
to the proper mode of pleading a de- 
fence founded on an alleged want of 
authority for negotiating a bill over 
due is dosely connected with, and it 
is conceived strongly confirms, what 
has been submitted as to the correct 
mode of pleading the accommodation 
defence. In Sturtevant v. Ford, 4 
Man. & Gr. 101, the acceptor, sued by 
indorsee, pleaded " that the bill was 
accepted for the accommodation of 
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drawer, before it was due, and without 
any consideratioii for the acceptance 
(HT payment: and that it was indcnrsed 
to plaintiff two years after it had be- 
come due acoor^g to its tenor and 
effect. '^ Special demurrer, for that it 
is not shown in the plea that the 
defendant accepted on the terme that 
the biU should not be negotiated after 
it was due; or that the plaintiff had 
any notice of the premises or any of 
them in plea menticmed before, or at 
the time the bill was indorsed to him." 
It will be sec»i that the latter ground 
of demurrer was rendered immaterial by 
the decision of the Court on the former. 
Per Ctariam, ''In Charles v. Marsden, 
(1 Taunton,) the plea stated that plain- 
tiff knew the bill was accepted for the 
accommodation of payee: yet it was 
held bad. From the fact that the bill 
was an accommodation bill, a jury 
might infer that there had been an 
vnderstandinff that it should not be 
n^otiated when over due, but it should 
have been so averred. There is no 
reason why a bill should not be in- 
dorsed after it is due, unless there be 
an agreement to restrain it" It will 
be observed that such an agreement 
would be as collateral to the contract 
on the face of the bill as an agreement 
not to sue upon it : so that it would 
not be more open than the latter to the 
objection, in point of pleading, that it 
was an argumentative denial of the 
acceptance, nor in point of proof that 
it required evidence in writing: ob- 
jections already alluded to as obviated 
in Thompson v. Chubly, and as attach- 
ing in Dalton v. Madntyre, cited 
ante, p. 58. 

It may here be observed that the 
fact that a bill was indorsed after it 
was due clearly appears to have been 
always considered, not even as it has 



here been contended the absence of 
ooBsideration correctly should be,-*— as 
an ingredient in a defence, but merely as 
emdence of notice of, or participation 
in» a previous transaction partaking of 
a fraudulent character. It has been 
always held not only that the fact was 
no defence whatever per se, Debers 
V. Harriott, 1 Show. ; but that it was 
perfectly fair, proper and usual to 
n<^otiate a bill after it was due. (Mut^ 
ford V. Waloott, Lwd Raym. 575). 
And the utmost that has been held 
upon the point is, that if there are any 
circumstances oi fraud in the transac* 
tion, and the bill is indorsed to the 
plaintiff after it is due, it may be left 
to the jury whether the indorsee were 
acquainted with the fraud, (Tay- 
lor V. Maihery 3 T. B.) And when 
in a subsequent case it was said by 
one of die judges, that when a party 
took a bill after it was due, any- 
thing which was a defence against 
the giver, would be so as against 
the tak^, Kenyon, C. J., only as- 
sented to this doctrine with the qtia- 
lificatbn that the taker knew the bill 
had been dishonoured, and evidently 
inclined to the opinion, that notice of 
the precedent transaction was neces- 
sary to impUeate the indorsee: an 
opinion in accordance, it is conceived, 
with the better authorities, and upon 
which (see the principal case, per 
Mansfeldy J., and per Curiam, Uther 
V. Bich, 10 A. & E.), it would not 
have been a proper way of pleading 
in the principal case to have averred, 
after statii^ the fact of the previous 
felony, &c., " that plaintiff took the 
bill after it was due," for that, it should 
seem, would be simply pleading evi- 
dence. It seems also, that the plea 
would be bad in substance, if the pre- 
cedent transaction did not appear to 

f2 
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have been such as that mere notice of declaration mentioned^ to wit, &c., the 

it would constitute a conclusiye, and bill was presented bj A. to S. for ac- 

the mere proof of it a prima facie, case ceptanoe, and that they revised accept- 

against plaintiff, as in the principal ance, and that notice of such refusal 

case. The rule that the transaction was not given to the defendant," such 

must have been such as '* to attach a plea would be bad after verdict, and 

to the instrument itself," was laid frivolous and unissuable ; for, per 

down as to the case of a set off Curiam (Dunn v. 0*Kee/e, 5 M. & 

due from the prior holder to the de- S.) ** the want of notice operates no fiir- 

fendant, which is clearly " collateral ther than a personal discharge of the 

matter." (Borough y.Moss, 10 B. & C. ; drawer as against the party failing to give 

Whitehead v. Walker y 10 M. & W.) ; the necessary notice, not that aninno- 

but even so stated, the rule would centiudorseeshall be barred of his action 

equally exclude the case of an ac- byanylatent defect in the transfer orcon- 

commodation, a defence which it has coctionofthebill:" — the very principle 

been seen is only sustainable on the laid down and illustrated in the text, 

ground of a collateral agreement. Of this principle, analogous illus- 

(Thompson v. Clubly, cited ante). It trations may also be found in a class 

is to be observed further, that to this of cases (approaching in point of 

limited extent, the fact of a bill having principle to those last alluded to) i, e., 

been taken over due, is only available cases in which payment or satisfaction 

when on the face of it the instrument of the instrument is pleaded before 

would appear so over due, as when the bill came to the plaintiff^. Such a 

payable after date. (Cripps v. Davisy defence pleaded as having arisen after 

13 M. & W. ; Brooks v. Mitchell, 8 the indorsement to plaintiff, would be, 

ib,) And on the same principle, even it is to be observed, not an excuse, but 

had the defendant in the principal in discharge, — a distinction very im- 

case pleaded 'Hhat the bill was indorsed portant as to the form of replication, 

to plaintiff after it had been refused (Jones v. Senior, 4 M. & W. ; Barnes 

acceptance, and over due," the plea v. Price, 1 M. G. & S. ; Hartley v. 

would have been bad on general de- Manton, 5 Q. B.), and defences on 

murrer, though then, as regards the matters arising before or at the time of 

drawer, it would have been over due. the indorsement to the plaintiff, are here 

(Christie v. Peart, 7 M. & W, ; alone adverted to. If not so paid by 

Whitehead v. Walker, 10 M. & W.) ; the acceptor, it is per se no defence 

and even if noted for non-acceptance, against the indorsee (Graves v. Key, 

that would be only evidence of notice 2B.&Ad.; Deacon y, Stodhart,4M,8s 

of dishonour (Goodman v. Haines, 4 G.), unless the plea show that the bill 

A. & E.), and that would, per se, be no was accepted for the accommodation of 

defence, for the bill might be indorsed the drawer, as iuPurssord v. Peck, 9 M. 

before or without acceptance. (Easton & W, And there is a material distinc- 

Pratchett, 1 & 2 C. M. & B. ; Robin- tion as to whether the payment were 

son V. Reynolds, 3 Q. B.) And if the before or after the bill was due. In 

drawer were to plead "that before a recent case where it was pleaded 

the^indorsement to plaintiff, and its " that defendant, for accommodation 

presentment for acceptance, as in the of drawer, accepted, and that there 
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neyer was aay consideration for the 
accepting or paying ; that the bill wius 
indorsed by drawer before indorsement 
to plaintiff for his own use and benefit ; 
that drawer, after it wm due, paid it : 
and then indorsed to plaintiff, that it 
was not re-stampedy and therefore was 
not re-issnable— of all which said 
premises the plaintiff, when the bill 
was so indorsed to him, had notice," on 
special demurrer for multifariousness, 
the Court said, (Lazarus v. Coude, 3 
Q. B.,) "the plea contains no defence 
mthout the allegatuma as to want of 
stamp : all the other averments do 
not indeed appear intended as a de- 
fence, but as introductory only, and 
necessary imder the circumstances to 
raise the defence of want of stamp. 
The averment of notice to the plaintiff 
at the end is indeed unnecessary, but 
is equally so if the other part of the 
plea be supposed to be a defence." 
In such a case it will be observed 
the stamp laws operate to render the 
instrument void or inadmissible in 
evidence, so that there being no right 
of action, it is immaterial to avoid the 
alleged transfer of it to plaintiff. But 
the defence may also be pleaded (apart 
from the Stamp Laws) as founded on 
a fraudulent or unauthorized transfer 
of the instrument : and then the prin- 
ciple of the case in the text is exem- 
plified. Thus in Mitchell v. Cragg, 
10 Mees. & Wels. 368, the comit 
alleging (as in that case) " that the 
drawer, F. indorsed to plaintiff,^' the 
pleas were, "that after the billwBS due, 
F. being then holder thereof, applied to 
the defendant for and received from 
him payment in satisfaction, and that 
the bill was not indorsed to plain- 
tiff until after the said satisfaction and 
after it was due." (2.) "That before the 
bill came to plaintiff it was indorsed in 



blank by F. C, who after it was due 
received from F. a certain other bill 
(shown to have been duly paid) oii 
account thereof; and, that after the 
giving of this second bill, defendant 
paid to F. (as in the first plea) ; that at 
the time of these settlements the bill 
remained in the hands of C. and was 
not transferred or indorsed to plaintiff 
till after the said settlements nor till 
after the bill was due." The pleas, on 
demurrer to the replication, were held 
bad on other grounds, but the Court 
said **€h injurid may be replied, and the 
pleas are in excuse: the defendant ad- 
mits he has not paid the bill, which as 
acceptor he was bound to pay, (" t . e, 
according to its tenor and effect,") 
and his defence is that the plaintiff was 
indorsee under such circumstances as 
disentitle him to recover,'* which would 
be the ground of the defence in cases 
such as those before referred to as 
resembling Peacock v. Rhodes. 

And where the bill is paid before it is 
due, the transaction discloses a defence 
founded entirely on an unauthorized or 
fraudulent transfer. Thus, in Morley 
V. Culverwell, 7 Mees. & Wels. 175,. 
where it was pleaded by drawer, 
" That the bill after the drawing and 
acceptance thereof, and before it became 
due, &c. was fully paid and satisfied 
by the acceptor, and was then, &c., 
after it had been so paid and satisfied 
by him, without any new stamp, &c., 
re-issued by him." The Court gave 
judgment for plaintiff non obstante, 
the plea not alleging a payment in 
satisfaction after the bill was due: 
nor an improper transfer. Another 
plea in the same case stated the de- 
fence, in a form approaching ver^ 
near it, will be observed, to those 
which have been adverted to as ana-< 
logons to that in the principal case, 
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*< that after the dnwing and aeoepl- 
ingy and before the delivery to (ac- 
ceptor), and while defendant as diswer 
was holder thereof and entitled to sue 
thereon, ftc, it was agreed between 
him and acceptor, &c., (accord stated, 
with averments of its ezeculion), and 
the same was then received by defend- 
anty in the charge and satisfaction of 
the bill, which was thereupon delivered 
up to acceptor as paid and satisfied by 
him, and not for the purpose o/hemg 
tranaferredy indorsed^ or otkerwme ne^ 
goHated : that the bill was indorsed 
and delivered by acceptor to plaintiff's 
indorsee, without any consideration 
or value for the same, and without any 
authority firom defendant, and that 
plaintiffs' indorser indorsed and deli- 
vered it to plaintiff withoat any con- 
sideration or value, and plaintiff now 
holds without having given any con- 
sideration or value for the same." It 
is apprehended that the plea would 
have been s^peciaUy demurrable as 
amounting to an argumentative traverse 
of the allegaticmin the dedaration that 
defendant {drawer) indorsed to plam- 
txff^s indoreee. At the tnal it was 
proved that there was a valuable con- 
sideration for both indorsements^ and 
after verdict for defendant the plea was 
set aside; the Court saying, " the dis- 
charge of a bill by acceptor, by an ar- 
rangement with drawer before it is due, 
cannot affect it m the hands of an 
innocent holder /or valuable eonmder- 
ation, and without notice of the dis- 
charge, nor does such an arrangement 
preclude acceptor ftom negotiating it 
so as to bind drawer at suit of such an 
indorsee. Undoubtedly, if aU the facts 
alleged had been proved, it would have 
amounted to a good d^ence." It is to 
be observed that the Court state both 
absence of notice and the giving of 



oonsideralioii nceessary^to eonstitiite 
iht indorsee's title in such a case, and 
therefore to have alleged notice as wdl 
as denied consideration, would have 
been double; weeLeqfY, Bohson^anie, 
fSiigs 50. This it is conceived must 
be the case wfaeiever, as here, and in 
the cases alluded to ahready as more 
analogous to that in the text, the 
transaction allied would have pie- 
clnded the wrongful indorser firom 
suing the party firom whom he todL 
the bill, as indorser. 

So again, the principle in the text 
is illustrated in Herbert ▼. Soger, 5 
Q. B., 965. The count allied ''that 
drawer indorsed to A ., and A . to plain- 
tiff ;" and acceptor pleaded, (1) ''that 
he accepted for the accommodation of 
drawer, and without consideration; 
and that the bill might be deposited 
with A. for a certain purpose; vis., 
M a ccUateral security, and for no 
other purpose ; and that drawer in- 
dorsed and ddivered it to A. for 
the said purpose ; that before it 
was due, drawer paid him part of 
the money on it, and tendered the 
rest, which A. reftised to receive, and 
then wrongfiiUy doomed the bill, and 
afterwards delivered it to theplaint^t 
who took it, with faU notice qf the 
premises," (2) after preliminaiy state- 
ments, as in the former pka, "that alter 
the payment, &c., by defendant, A. 
indorsed the bill to phdntiff*, with the 
intent to defiraud defendant of the 
amount thereof, by plaintiff's suing 
as trustee for A,, without having amy 
beneficial interest in it ; and that plain' 
t^ took the bill with the same intent 
and purpose, and with A. then con- 
spired and colluded together to defraud 
defendant as aforesaid." On spedal 
demurrer to de injurid, the Court said, 
"the plea is in excuse, and in truth is, 
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'I admit I never did pay him ; but he- exceeding the amount of the notes, 

cause he was the holder of the bill &c. ; and it was then, while the notes 

unHer such circumstances that he was remained in the payee's hand, agreed 

not entitled to be paid.' If the pay- between him and defendant/' &c. (show- 

ment had been to flavntiff^ the direct ing a discha]^ of defendant), ^* and the 

transaction with him might be matter said notes, after they were so satisfied 

of discharge : but the plaintiff is a and discharged, and until they were 

stranger to the defendant, and primd indorsed to the plaintiffs, remained in 

facie there is a promise by the de- the payee's hands against the udll and 

fendant to pay the plaintiff, arising without the fault of defendant, and 

out of the indorsement." This payee indorsed them to plaintiff, who 

case exhibits peculiarly the manner took them (not saying ufith notice), 

in which pleas of this character after they were so satisfied, and without 

approach, on the one hand (as in defendant's knowledge." (2.) ''That 

the cases previously instanced as most the said notes and the moneys due 

perfectly analogous to that of Peacock thereon (not saying on all of them), 

V. Rhodes) to a denial of the indorse- were satisfied as in the last plea men- 

ment ; and on the other hand, to tioned, before the indorsement of any 

matter in discharge of it : a distinction of them by payee to plaintiff, and 

already adverted to. (See cases cited, while payee was the holder of them ; 

page 68.) It will be observed that the and that plaintiff, when they were 

pleas just referred to were preserved ividorsed (quaere if it should not have 

from the former fault by the absence been when they were received by) to 

of those express allegations negativing him, had notice that they were ^osatis^ 

the r^ht to negotiate which were in- fied** (3.) ''That the said notes were so 

serted in a plea containing similar in- satisfied, &c.,and that payee q/iferu^arcfo 

troductory averments in Gibbons v. indorsed them to plaintiff, without 

Mottram, 6 M. & G. any value or consideration," &c. The 

The same principle and analogy may defendant had a verdict only upon the 

be traced in Cripps v. Bams, 13 Mees. first of these pleas, on which the Court 

& Wels. 159> where the dedaration gave judgment for plaintiff non ob- 

contained counts on notes made by stante veredicto ; partly because, as to 

defendant to payee's order, and of the notes payable on demand, it could 

which one was payable after date, the not be presumed that the plaintiff 

rest being payable on demand. The knew they were overdue (and ^* privity 

defendant pleaded (1.) ''that after the with the payee was not alleged'') : but 

making and before the indorsing, and partly also because it did not appear 

while the payee held them," (the de- distinctly that the notes were paid 

livery to him is impliedly admitted, after they were due — an objection 

so that the plea could not have been applying equally, it will be observed, 

objected to as argumentatively deny- to the other two plea^, which other- 

ing the making, as in Gibbons v. Mot- wise might have been, at least on 

tram, 6 M. & G.,) "the payee was in- general demurrer, sufficient, 
debted to defendant in a large sum. 
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CHAMBEKLYN v. DELARIVE, 2 Wils. 353. 

A creditor ac- AcTiON upon the case for work and labour done by the 
draught"of hu' plaintiff for the defendant, upon the general issue, tried 
debtor upon a before Lord Chief Justice Wilmot, At the trial it appeared 

third persoiii to ^ , ^ ^ ^ *■ ^ 

be paid a sum in evidence that the defendant being indebted to the plain- 
value received, tiffin 18Z. for work done, the defendant gave the plaintiff a 
if he holds it an j^q^q q^ draught upon One Heddy. whereby the defendant 

unreasonable ^ or ^*f»^ j 

time before he desired Heddy to pay to the plaintiff a few days after date 
money, and the ^^^' ^^^ value received; the plaintiff took and held this note 
wh^^^t^-^'* ^^ draught four months, and never applied to Heddy ^ to 
dra\m becomes demand the money of him ; Heddy afterwards broke and 
the creditor's became insolvent ; the note or draught not being payable 
thh drai*h?be ^^ *^® plaintiff Chamberlyn, or order, the jury looked upon 
not a bill of ex- it as not a negotiable bill of exchange or draughty and found a 
gotiable. ' verdict for the plaintiff, damages 18/. contrary to the direc- 
tions and opinions of the Lord Chief Justice : and therefore 
it was now moved for anew trial without payment of costs. 

Curia : 1st, It was objected for the plaintiff, that this is 
not a bill of exchange, because it is not negotiable, that it 
is of the very essence of a bill of exchange to be payable 
to such a one or order ^ and therefore the plaintiff shall not 
lose the value thereof, as he would have done if it had 
been negotiable, by reason of his holding it so long without 
demanding the money of Heddy ; 2dly, That the plaintiff 
was no more than a servant or agent to the defendant in 
this case, and could not receive the money for his own use ; 
as to the 1st objection, we think it is not necessary in this 
case to give any opinion, whether this be a bill of exchange 
or not, because we are of opinion that when the plaintiff 
accepted and took from the defendant this note, draught or 
order upon Heddy {or 18/. to be paid to the plaintiff for 
value received, the plaintiff acquired an interest in the 18/. 
and if he had received it of Heddy, he would have received 
the same for his own use, and not for the use of the 
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defendant the drawer; the plaintiff by accepting this note or 
draught, undertook to be duly diligent in trying to get the 
money of Heddy^ and to apprize the defendant the drawer 
Jf Heddy failed in payment ; the plaintiff substituted him- 
self in the place of the defendant the drawer, who has been 
deluded into a belief, that the plaintiff had got the money 
of Heddy. The common law detests negligence and laches ; 
there is no reason applicable to the case of holding a bill of 
exchange that is not applicable to this case ; the plaintiff 
by holding this order four months hath discharged the 
defendant of his debt, and credited Heddy in his stead and 
place ; if this verdict should stand it would be mischievous : 
if a jury can say that a man may hold such an order or 
draught as this is ten weeks after it is due, they may 
as well say he may hold it ten years ; here appears to 
be gross negligence in the plaintiff, and we think the 
jury shall not pronounce the law in such a case as this 
is, and therefore there must be a new trial upon pay- 
ment of costs. 

KEARSLAKE AND ANOTHER v. MORGAN, 

5 T. R., 513. 

Assumpsit for goods sold and delivered, money lent, Plea to assump- 
&c. Pleas — 1st, the general issue. 2nd, That as toj^^^^^^h^ 
4Z. 14*. 6rf. parcel, &c., the plaintiffs on, &c. at, &c. took, was the payee of 

a promissory 

accepted, and received in full satisfaction and discharge note) indorsed 
thereof and of a certain other sum, to wit, 6Z. 5^. 6cf. paid « for^and ^ 
by the plaintifis to the defendant, a certain promissory *^??^^l?^" *^* 
note before that time made by one W. Pierce, according to good plea, 
the form of the statute, 8ec. for paying to the defendant 
or his order at a certain time in the said note mentioned 
and elapsed before the conunencement of this suit the sum 
of 10/. and indorsed by the defendant to the plaintiffs, &c. 
with a verification, &c. Srd, That as to the said sum of 
4Z. 145. 6rf. the said W. Pierce before the commencement 
of this suit at, &c. made his certain note in writing ac- 
cording to the form of the statute, &c. and then and there 
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delivered the same to the defendant ; by which said note 
the said W. Pierce promised to pay to the defendant or his 
order at a certain time in the said note mentioned, and 
elapsed before the commencement of this suit, the sum of 
102. ; that the defendant afterwards and before the time 
appointed by the said note for the payment of the said sum 
of money therein mentioned, to wit, on, &c. at, &c./or and 
an accouut of the said sum of 42. 14^. 6d. and of a certain 
other sum of 5/. os. 6d, paid by the plaintiffs to the defend- 
ant, made his certain indoraement in writing upon the said 
note, and then and there delivered the said note, with the 
said indorsement thereon, to the plainti& ; by which said 
indorsement and delivery the defendant appointed the con- 
tents of the said note to be paid to the plaintifib ; and that 
the plaintiffs then and there accepted and received the note 
for and on account o/'the said several sums of 4/. 14ff. Qd. 
and 52. be. 6d. to wit, at, &c. with a verification, &c. The 
plaintiffs replied to the second plea, that they did not take, 
accept, or receive the said promissory note in the plea 
mentioned, in full satisfaction and discharge of the said 
sum of 42. 14ff. 6^. and 52. 5^. 6c2. in the plea menticHied 
in manner and form, &c. ; and they demurred generally 
to the third plea. 

Alderson^ in support of the demurrer. — ^The general rule 
is, that the acceptance of a security of equal degree is no 
extinguishment of a former debt ; and unless it be, it can- 

ra)lLordRa7m. not be pleaded in bar of it. (Sfay v. King (a), Roades v. 

WlBmT.9. Barnes {b). A promise, before it is broken, maybe dis- 
charged by parol agreement, but it cannot afterwards, 
without accord and satisfaction pleaded, or a release. In 
the last-mentioned case the Court expressly said, that a 
promissory note could not be pleaded in bar to an action 
upon simple contract. If this be the general rule, the de^ 
fendant must show that his case comes within some excep- 
tion ; as that the note was received in full satisfaction ; or 
that it has been indorsed over by the plaintifib, or paid ; or 
that the plainti& have been guilty of laches in not pre- 
senting it for payment ; whereby they have made it their 
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own. But die defendant has not, by tbis plea, brougiit hk 
ease within either of those exertions : so far from there 
being any averment that the note was received in satisfac- 
tion for the debt, which is essentially necessary, the con- 
trary is rather to be inferred; for in another plea the 
defendant states in express terms that it was received in 
satisfaction* And, if he meant in this plea to aver the 
same thing, it is not pleaded with sufficient certainty. 
Cumber v. Widne (a). And though that case has been over- (a) i Stn. 42S. 
ruled in one particular (&), namely, that it need not appear (b) Vid§Heaik- 
to the Court to be a reasonable satisfaction ; yet the case, ^^mlf 2T.R. 
in other respects, stands good. A plea of satisfaction must ^^* ^' 
at least aver it to be such on the face of it : but here it is 
only stated that the note was received /or and on account of 
the debt ; which words are too loose and indefinite : and 
non constat but it might have been taken as a collateral 
security, which is not an extinguishment of a preceding 
debt. Neither has the defendant brought his case within 
either of the other exceptions ; for it is not stated that the 
note has been indorsed over or paid, or that the plaintiff 
have been guilty of laches. It may be urged that, as these 
things were best known to the plainti£&, they ought to have 
replied the fact : but it is a general rule in pleading, that 
every matter ought to be aUeged by the party who supports 
tiie affirmative ; and the plaintiff, in such a case, must have 
alleged in his replication a long string of negatives. Besides, 
the defendant ought not to have greater advantage by 
pleading specially than by relying on the general issue : and 
if he had done the latter it would not have been sufficient 
for him to have shown that he had given a promissory note 
for the debt, unless he had also shown payment, or laches 
on the part of the pUuntiffii, by reason of which they had 
not received payment. 

Bailey y cantrd^ admitted that the acceptance of the note 
by the plaintiff was not, at all events, an extinguishment of 
the debt, but contended that the acceptance of a negotiable 
instrument for and on account of a debt must be taken 
primd facie to be in satisfaction of that debt, unless it 
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appeared that the note still remained unpaid in the posses- 
sion of the plaintiff} without any laches by them. For if 
the note be paid, or if it be indorsed over, so that it is 
not forthcoming again to the defendant, and he may be sued 
upon it by any third person, that will amount to an extin- 
guishment of the debt. The defendant has once actually 
advanced the money upon the note to the maker; and, 
unless he has the means of reimbui-sing himself again, he 
ought not to pay the equivalent to the plainti(&, by whose 
default he is deprived of the means of such reimbursement. 
If the note were paid there could be no doubt. But, sup- 
pose it were now in the hands of an indorsee, who had given 
to the plaintiff a valuable consideration for it ; it would be 
very unjust that he should recover the amount again, or 
that the defendant should be bound to pay twice for it : 
and yet the defendant would have no defence against such 
indorsee. Again, supposing the plaintifis had been guilty 
of laches in not presenting the note for payment in time, 
it would be very unjust that the defendant should suffer on 
that account. Now all these are facts lying peculiarly 
within the knowledge of the plaintiff themselves, and not 
of the defendant, and therefore they ought to be shown by 
the former. The defendant cannot know whether the plain- 
tiffs have indorsed the note away, or whether they pre- 
sented it in time for payment, or whether they have re- 
ceived the money, or whether they have lost the 
note. The allegations, that the note was not presented in 
time, or that due notice was not given, are merely negative 
allegations, which is never necessary, unless the facts lie 
peculiarly in the knowledge of the party, who is to allege 
them, and they are alleged by way of breach. In Rex v. 
5 T. R. 83. Baxter(a\ upon an indictment on the 22Geo. III.c. 58, s. 1, 
which makes the receiver of stolen goods punishable, 
though the principal has not been convicted, except where 
the person committing felony has been already convicted of 
grand larceny or some greater offence ; an objection was 
taken that it was not alleged that the principal had not 
been convicted of grand larceny or any other greater of- 
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fence ; but it was over-ruled : and Buller^ J., in delivering 
the opinion of the Court, said that the averment was not 
necessary ; if it were, it would merely be stating a negative 
averment, which need not be proved by the prosecutor. 
Such a fact is matter of evidence to be proved by the de- 
fendant ; and which, when proved by him, would entitle 
him to an acquittal. So^ 2 Hawk. c. 25, s. 11 2, says, it is 
a good general rule that every indictment must bring a 
defendant within all descriptions mentioned in the body of 
the act, except they are such as carry with them the bare 
denial of a matter, affirmation whereof is a proper and na- 
tural plea for the defendant ; as where it is enacted that 
all persons, having no reasonable excuse to be absent, shall 
go to their parish church, in which case it is said that it is 
not necessary to show that the defendant had no reasonable 
excuse ; for that will come most properly from the plea of 
the defendant. But this plea may also be supported upon 
the 3 & 4 Anne, c. 9, which, having put promissory notes 
upon the same foot as inland bills of exchange, enacts (a), (a) Sect 7. 
" that if any person doth accept any such bill of exchange 
for and in satisfaction of any former debt or sum of money 
formerly due unto him, the same shall be accounted and 
esteemed a full and complete payment of such debt, if such 
person, accepting of any such bill for his debt, doth not take 
his due course to obtain payment thereof, by endeavouring 
to get the same accepted and paid, and make his protest 
as aforesaid, either for non-acceptance or non-payment 
thereof 

He then cited the case of Richardson v. Rickmatiy B. R. 
M., 16 Geo. III., which was an action for goods sold and 
delivered, and on the common counts ; to which the de- 
fendant pleaded, *' 1st, Non assumpsit; 2nd, That after the 
making of the promises, &c. to wit, on, &c. at, &c. an ac- 
count was had and stated between the plaintiff and defend- 
ant, &c. on which the defendant was found in arrear to the 
plaintiff in 22Z. 1^., for which the plaintiff afterwards, to 
wit, &c. on, &c. at, &c. according to the usage and custom 
of merchants made his certain bill of exchange in writing, 
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bearing date the same day and year last aforesaid, and then 
and there directed the same to the defendant, and thereby 
requested him, at thirty days after the date thereof, to pay 
to Messrs. H. or order, the said 22Z. 1«., and then and 
there delivered the said bill of exchange to the said Messrs. 
H,; which said bill of exchange he, the said defoidant, 
afterwards, &c. duly accepted, according to the usage of 
merchants aforesaid ; and by reason thereof, and according 
to the usage and custom of merchants, the defendant be- 
came, and was, and still is, liable to pay the said 22/. Is. to 
the said Messrs. H. or their order, according to the tenor 
and effect of the said bill, and his said acceptance thereof, 
and this, &c. wherefore,^^ &c. To this second plea there 
was a general demurrer ; in support of which Morgan 
aigued that the plea went in discharge, and, therefore, 
amounted only to the general issue. He objected that it 
did not state that the defendant had paid or tendered the 
money. That a chose in action was no bar. Taylor y. 
Baker, 5 Mod. 186. And that a debt actually due could 
not be discharged without a release (3 Lev. 237). Wood^ 
contra^ was stopped by Lord Mansfield^ who said, ^' that a 
bill of exchange, unless there were an agreement that it 
should be so, was no satisfaction, but that this was a bill 
accepted by the party and negotiable, and that was pay- 
ment (10 Mod. 37), and judgment was given for the de- 
fendant. Now non constati but in this case the bill has 
been negotiated, and whether it is or not must best be 
known by the plaintiff." 

Alderson, in reply, observed, that in the case last cited 
of Richardson v. HtcAman, it did appear upon the face 
of the plea, that the bill was in the hands of a third person, 
other than the plaintiff to whom the debt was originally 
owing. 

The Court, being of opinion that the plea was good, re- 
commended it to the plaintifis to withdraw their demurrer, 
and reply to it ; to which Alderson agreed ; whereupon 
y.Martetu, Leave was given to the plaintiffs to amend (a). 

8T.R. 
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These cases are in practice and in 
principle so ultimately associated that 
it would be impossible appropriately 
to consider them apart. It will be 
most convenient to comment first upon 
Chamberlyny. Delarive, because, though 
pleas founded upon both cases are of 
frequent occurrence in practice, those 
which are professedly framed upon the 
former case generally present more 
difficulty, and are only to be elucidated 
by a recurrence to early authorities — 
upon the principle of which indeed the 
other case also mainly depends. 

When C. by desire of A. demands a 
debt due to the latter from B. it is 
obTiously impossible to consider the 
efipect of the transaction as between A. 
and C. without attending to the remedy 
of the latter against B., and as this 
will usually consist in a right of 
action for " money had and received 
bj B. to the use" of C, the subject 
oan scarcely be elucidated without a 
reference to the principles upon which 
that right of action would be regulated, 
especially in its earUer and more simple 
application to cases such as that of 
money {tetuaUy delivered by A. to B. 
for C. That this is the part of the 
subject which it is proper in the first 
place to consider appears from the 
fiict that the origin of the action 
for money had and received is to be 
discovered in the ancient action of 
account, against a party as a '^ re- 
em^ of money of (or for) the plamr 
tiff; in the decisions on which, the 
principles of the action now substi- 
tuted for it are perhaps much more 
correctly defined than in later and 
looser authorities. The writ, in the 
action of account might be general as 
against defendant generally as receptor 
denerarium, {CoUett v. Robeaton, 2 
Leon, 118), and it lay against a party 



who received the debts of the plaintiff, 
or received money frtim another for 
plaintiff's use. (Comyn's Digest^ 
title " Acoompt," A. 1. A., 4.; 
F. N. B. 116, 118; 1 Roll. 116; 
/. 14. 17, 25, 1 18 /. 5). In process of 
time debt became substituted for ae- 
eountf the declaration charging de* 
fendant however in similar terms as 
" plaintiff's receiver of a certain sum" 
frt}m such a one, as in 38 Henry VL« 
fol. 5., in which case it was recognized 
that the action would lie against a 
party who was " plaintiff's receiver" 
but for a certain sum (t. e, on a single 
occasion) as well as if he had been 
regularly his " receiver." (JEt vide 30 
Henry VI., fol. 6. ; and Cro. Jac. 687 ; 
Cro. Eliz. 614. 380 ; 1 Salkeld^ 9.) 
Ultimately it became settled that inde^ 
bitatua aaeumpeit would he for money 
" received by defendant for (which 
was held substantially synonymouswith 
to the me of) the plaintiff." (Palmer 
V. Stavefyy 1 Salkeld, 24.) Thus the 
very origin of the action itself appears 
to indicate its Intimate apphcation to 
the case where a man pays to another 
certain money by my commandment, 
and to my use — where, if he who re- 
ceives the money will not pay me, I 
shall have debt or account, against him 
(per Wangford, J., 36 Henry VI., 
fol. 10) ; and ihe CJourt ultimately de- 
cided in accordance with his argument. 
So, " if money be paid to another to 
my use, I may make a privity to have 
account." Per Mamoood, J., Tottenham 
V. Bedin^ifield, 3 Leon. 24. So in a 
later case, "if money or goods are deli- 
vered to the use of A., A. shall have 
debt upon it though there be no con- 
tract between the parties." (Whorwood 
V. ShaWy Yelverton, 24, citing Core v« 
Woodyy Dyer, 20.) And this case 
was cited and approved in Atkins 
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V. Barwicky Strange (cited post.) 
So Starkey y. Mylore, Styles, 296 ; 
Disbam v. Denabie, 1 Roll. Abr. 31 ; 
and see cases there cited, and Pigott v. 
Thompson^ 3 Bos. & Pull. 148, where 
per Alvanly, G. J., an assent is ex- 
pressed to this doctrine, which is also 
supported by a note of the learned 
reporters, citing, as conclusive in its 
favour. Button v. Poole, L. Raym., T. 
Jones, 1 Vent. & 2 Lev. ; and Martin 
V. Hind, Cowper ; and also adducing 
a dictum |9er Buller, (in B. & P. 101. 
in notis,) '* that if a person make a 
promise to another for the benefit of a 
third — that third may maintain an 
action upon it." 

Here, however, must be carefully 
observed a distinction which will pro- 
bably explain most of what in that case, 
in note is called " the great contradic- 
tions among the older cases," and 
which may afford a clue by which to 
reconcile apparent inconsistencies in 
the later decisions. It will be observed 
that in the older cases the receipt 
which would give a right of action to 
the party for whom the money or 
goods were deUvered was always ex- 
pressed to have been specifically not 
only "for him" which was only held 
sufficient after verdict (in Palmer v. 
Stavely, cited ante), but " to his tise;" 
an expression of strong legal import : 
and implying per se an acceptance on 
the part of the defendant of an agency 
for the plaintiff. Now where in such 
cases the plaintiff has failed (as in How- 
lett V. Osborne, Cro. Eliz. 380), the 
count appears to have alleged simply 
that the money or goods were delivered 
to defendant " to deliver to plaintiff, " 
which would not at all necessarily im- 
port that the delivery was to be to 
plaintiff's use, still less that the receipt 
was as his agent: for the direction 



might have been to deliver to him as to 
the agent of the party sending the money 
or goods ; in which case clearly there 
could be no right of action on his part. 
The following case, though ancient, 
will be found a useful illustration of 
the principle here adverted to. (2 
Henry IV. fol. 12.) In an action of 
account brought against one Palmaron, 
as receiver oi plaintiff* s monies. Hill 
pleaded as to 44/., which the plaintiff 
had alleged that the defendant had 
received from one A. — " that A. gave 
defendant that sum to his own proper 
use : without this, that the defendant 
as to that sum was receiver to the use 
of the plaintiff." Tirwit demurred, 
for that the plea did not deny that the 
receipt was of the plaintiff s money, as 
the count alleged. Markham, J. — 
Though defendant did not receive 'to 
the use of the plaintiff,' if the matter 
alleged show in law that it was 'to 
his use,' it were a marvellous thing. 
Rykhil, J. — To say that he by whose 
hands the receipt is supposed in the 
count gave defendant the money is 
no plea; and that is the issue upon 
the *sans ceo,* which therefore does 
not answer the action. Markhatn, J. 
—It may be that when I have de- 
livered 20/. to a man to bail to you to 
my use, that by collusion between him 
and you he gives you the 20/., but 
that would be no defence for you, &c. 
For it would be true that he gave you 
the money, and that you did not 
receive it to my use, and so I should be 
barred from recovery, which would be 
against reason. Rykhil, J. — There 
you would have your action against 
him to whom you bailed the money, 
(See such actions. Parry v. Roberts, 
3 A. & £. ; Doorman v. Jenkins, 2 ib, 
— Hankford, J. — So here : for I can- 
not know from whom the money came, 
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when he gives the money to me. I 
am not bound to inquire into the 
drcnmstances, t. e, from whom it first 
came, and through what hands it has 
paued/* this principle, it will be ob- 
served, is in Peacock v. Rhode* {ante, 
p. 48) applied to instruments payable 
to bearer, which are as money {Miller 
V. BaeCf Burr. 7,) "for that would be 
impossible. And if I bail money to 
one to re-deliver to Hill, and he do 
not deliver it, I shall have account 
against him, Quod non contra dieeba^ 
tur. And no man shall be bound to 
account, save by act of law, or by hie 
oum act. And here, to make a man 
account where it was never his will to 
be accountant — ces serroit merveiloue 
chose /" RykhUl, J. — Cest marveiUms 
issue to put the intent of a man in 
issue; t. e. with what intent he re- 
eeived the money** And afterwards 
Hill amended his plea by concluding, 
*^sans ceo, that he ever received to the 
use of the plaintiff." RykhiL — Take 
the issue usual in such cases, t. e, 
that he never was plaintiff's re- 
ceioer :" upon which Hill pleaded ac- 
cordingly. This principle will be found 
further illustrated by the forms of 
declaration upon bailments, which uni- 
formly charge, not merely that the 
goods, &c. were delivered for the 
purpose stated, but that they were 
received by defendant for that purpose 
(see Chitty on Pleading ^ vol. ii. pp. 
247, 504), in respect to which a defect 
would be fatal. {Shillibeer v. Glynn, 2 
M. & "W., et vide Coggs v. Bernard, 
2 BA3rm. ; and in Smithes Leading 
Cases ; Wilson v. Brett, 1 1 M. & 
W.) And it may be mentioned that 
the same principle has an analogous 
illustration in pleas of the nature of 
satisfaction, in which the essence is 
the averment of plaintiff's acceptance 



on the terms alleged. {PinneVs case, 5 
Coke ; Young v. Rudd, Raymond ; 
Paine v. Masters, Strange ; Webb v. 
Weatherly, 1 B. N. C.) 

It is conceived that in this principle 
is to be found the true test in such 
cases, and that it shows that it is fal- 
lacious to consider — as suggested, per 
Walmsley, J., Howlet v. Osborne, cited 
ante, p. 80, — that it would obviate the 
fatal defect, either in the pleading or 
the proof, of its not being distinctiy 
disclosed that the defendant received 
fory to the use of, and as the agent of 
plaintiff, to add that he promised, ** in 
consideration that plaintiff would ybr- 
bear,** &c. ; for the declaration would 
show that he had no right of action, 
so that a supposed consideration on 
his part would be nugatory. {Lee y. 
Lloyd, 1 Strange; Muggeridge v. Lee, 
5 Taunt.; Jones v. Ashbumham, 4 
East ; Forth v. Stanton, 1 Saund. 
210.) And this consideration can only 
be imported into a case where the 
plaintiff has already acquired a right 
of action, as, — ^in this class of cases, — 
by the receipt to his use. 

Before proceeding to notice later 
illustrations of the principle above 
adverted to, it may be proper to 
mention (as the older authorities 
appeal to the principles of bail- 
ment, which originally were in ge- 
neral of goods), that the distinction 
between money and goods, though 
important in respect to the form, 
cannot influence the question as to the 
right of, or rather the parties to the 
action, when there is an express con« 
tract ; because that distinction is, that 
money (unless in a bag, sealed, &c.) 
cannot be followed as goods can, so that 
the action against the bailee whether 
brought by one party or the other, 
cannot, in the case of money, be 

a 
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deiimue, or trover, the essence of which 
actioiis is the right to the reeoyerj of 
specific chattels, or of damages for the 
coiiTersion of specific chattels (Orion 
T. Builer, 5 B. & Aid.; Sewell t. 
Baiy, 6 M. & W.) ; hut this distino- 
tioa only takes effect after the receipt : 
which alone decides the question as to 
which party shall sue. {Harrie t. De 
Bervoir, 1 Rolle and Cro. Jac. ; Atkins r. 
jBarwtcA, Strange; StiemeldY, Hopkins, 
4 B. & G. ; Atkins t. Owen, 4 A. & 
£. ; Jartnan v. Palmer, 2 M. &. W. ; 
WhaUey v. Wilkinson, 5 M. & G.) In 
Tollett y. Shenstone, 5 M. & W. 283, 
the declaration, incase, stated 'that A., 
at request of defendant, caused to he 
delivered to him, &c., property, (allied 
to he plaintiff*s,) to he taken care of 
hy defendant for A,, and to he de- 
liTcred by defendant on the request of 
A,, &c. That afterwards A. requested 
defendant to deliver the said, &c. to 
plaintiff, who then requested the same 
of defendant. Breach, — defendant *s 
non-dehvery of the same to plaintiff, 
when so requested. Aft«r verdict for 
plaintiff, judgment was arrested; for, 
per Curiam, "the person suing for a 
breach of duty, arising out of contract, 
must be a party to the contract, and 
this principle extends to an action of 
tcrt, arising out of contract. Here 
the defendant is no party to any con- 
tract to re-deliver to plaintiff. The 
duty arising out of the original con- 
tract is to re*deliver to A. And the 
(nrder by it, for aught that appears, 
was to deliver to plaintiff or to his own 
agent: if so, the detention was irom 
A." So also in Stephens v. Badcock, 3 
B. and Ad., where it appeared in an 
action for money had and received, 
that defendant had received some 
money due to the plaintiff, not as his 
agent, but as servant to a person em- 



ployed to receive the plaintiff's money, 
— the Court held, that not having 
received it as the plaimJt^s agent 
(t. «. in the language of the old fonnsy 
as the ^* plaintiff* s receiver^*) tiw. 
action could not he supported, the 
only privity being between defendant 
and his master. It is to be here 
remarked, that the law only ** makes a 
privity," wherp there is no privity 
created by express contract, and never 
implies a contract against the obvious 
intentions of the parties. And it will 
be noticed that the ikct c^ the money 
or goods having been plaintiff's does 
not alter the effect of any express 
contract, by which it iqppears that 
defendant was not his agent in the 
receipt : t. e. not his "receiver.** 

Now this principle is equally illvs- 
trated in another class of cases, in 
which the party /or whom the money 
or goods are delivered is the creditor 
of the party from whom they are 
received : a class of cases, the distinc- 
tion between which and those pre- 
viously adverted to has not, in modem 
decisions, been so cleariy recognised as 
in the older authorities. The distinc- 
tion will be found exemplified in the 
three cases next cited. In Harris v. 
Bervoir, Cro. Jac, 687, the declaration 
was in debt, "supposing one S. to 
have delivered to defendant 100^. to 
pay to the plaintiff,'^ &c. After ver- 
dict it was moved in arrest of judg- 
ment, "that debt lies not, for that 
there was no contract between the 
plaintiff and defendant, nor any de- 
livery of the money by the plaintiff to 
the defendant ; and therefore debt Hes 
not, though it was i^eed he might 
have account on the receipt." But it 
was held " that after verdict, when it- 
i^peared the mon^ was ' to he paid 
to the plaintiff,' it ^ould be intended 
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ag in ^saHsfaetion of a debt;' and 
itat he who is so to reeedye it for 
his deht may hare debt or account." 
And in 2 Bolle» 440, it is said per 
Leffy C. J., *^ The difference is as to 
whether the baylee is the servant of 
the baylor, or of him to whom the se» 
cond haihnent is to be made. If you 
boil money to A., to bail to me. A., is 
your seryant, but if it be dehyered to 
A. to pay to B., for a satisfaction of a 
debt, or to ffioe or to lend to B., then 
I call A. servant to B. If I assent, 
the bailment to me is not counter- 
mamdabley So per Dodderige, J. : 
'' In this case, the baihnent was not 
oonntermandable, yet the bailor shall 
have aecaunt to know what is done 
with his money ; for it may be, that 
he to whom payment is to be made 
will not agree to it, and then he is not 
compeUabk. But for the same reason" 
(t. e.y unless he dissent), " he can have 
debt. And it is not true that there is 
no contract between the two bailees ; 
/or there is a contract which the law 
makes y But it is to be carefully ob- 
served, that the Court add, that '* whe- 
ther it shall be a dehvery to the use of 
the first bailor, or if the second bailee 
shall be upon the evidence^'' and in 
that case it was assumed that the 
verdict for plaint^ showed that the 
dehvery was to his use, the motion 
being not on the proof, but on the 
pleading. In Brand v. Idsley, Yelver- 
ton, 164 (stated at length, 14 East, 
594), plaintiff dedaied, " that whereas 
one W. was indebted to him in lOOZ., 
and for satisfaction of that debt de- 
livered to defendant divers goods 
m specie amounting in value to the 
said debt, to satisfy the plaintiff the 
said 100^. ; and whereas the plaintiff 
came to defendant, and him required 
to satLsfy the said 100^. by the goods 



in his hands ; defendant, in considerar 
tion that plaintiff would forbear, &c.,. 
promised at such a day to satisfy th& 
debt ; plaintiff alleged that in £Bct he 
did forbear accordingly, but that the. 
defendant had not paid,*' &c. It was 
shown in arrest of judgment, that 
there was no consideration for the de^ 
fendant for the dehvery of the goods 
by W. to him ; he had no interest in 
them, and no benefit, &c. But ad- 
judged for the plaintiff; for " by the 
delivery of the goods to defendaaUy to 
sati^ the plaintiff' the 100/., the 
plaintiff had the interest and property 
in the goods ; and then by the plain- 
tiff' s forbearance to the defendant, the 
goods being due to the plaint'^ imme^ 
diately, the defendant had a benefit 
quid pro quo^ Now it is to be ob- 
served upon this case, that the for- 
bearance, — though material to sup- 
port the new promise to plaintiff 
viz.y to dehver the money at a 
future time ; (such being a promise 
different from that impUed by law 
— as, assuming plaintiff had a right 
of action, it would have been for a 
recovery of the money immediately)— 
was whoUy immaterial, (as indeed may 
be gathered from the expressions in 
the judgment,) with respect to the 
original right of action on the part of 
the plaintiff; and that such right oi 
action must have existed before the 
agreement, in consideration for for- 
bearance, inasmuch as otherwise the 
latter would have been utterly nu- 
gatory. And next, it is to be re- 
marked that the case stands wholly 
clear of that which, per Buttery J., is 
(in Everett v. Williams cited post,) 
assigned (it is conceived inaccurately) 
as the reason of the dedsion, our., 
that defendant had agreed to ac- 
cept the goods on those terms, — for no 
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agreement on his part appears as stated 
on the declaration, until the promise 
in consideration of forbearance, which 
as already obsenred would have been 
nugatory, had not the right of action 
existed before. Again, in Harrington 
V. Deane, Hobart, 36, the action was 
for the rendering of an acooimt of 200/. 
received by defendant for plaintiff by 
the hand of R. It appeared that R. 
was indebted in 200/. and to plaintiff, 
who authorized defendant to receive it, 
whereupon R. authorized defendant to 
borrow the money, for the purpose of 
paying the plaintiff; defendant ac- 
cordingly borrowed the money of S. 
for R., and received it to pay over to 
plaintiff, and appointed a party so to pay 
it to him, and R. entered into an obli- 
gation to S. for the money. Adjudged 
und voce, that the action lay ; " for it 
appears plainly that defendant was 
agent as well to plaintiff to receive 
the 200/. as to R. to borrow it, and 
that not only with the intent to pass it 
over to plaintiff, but with an express 
commission so to pay it over ; and 
though it appeared not that S. lent the 
money to be paid over to plaintiff, yet 
it appears that defendant received it 
as lent to JR., whereby it became R.'s 
money ; the rather when he had given 
bond for it, and that the same receipt 
was to pay over to plaintiff by force of 
the first commission received from R., 
and the intention of defendant himself. 
So as in the same instant it became 
first R.'s money, and by him as it 
was delivered over to defendant to be 
paid unto plaintiff for his debt, though 
it never came to R.'s own hand 
actually. And so it became plain- 
tiff's money received by the hands of 
R., according to the declaration" (t. e., 
according to the present form of 
pleading, " money received by de- 



fendant to the use of the plaintiff." 
(Comyn's Digest, *' Assumpsit ;" and 
Palmer v. Stavely, ante,) In this case 
R. could never have had an action of 
account against defendant, because he 
hath put himself out of the property 
of it, by appointing defendant to pay it 
over unto plaintiff for his debt, and 
plaintiff hath accepted it and made it 
his satisfaction, by appointing de- 
fendant to receive it by the hands of 
R., and defendant hath received it to 
that intent, and in execution of all 
parts of that agreement, and so all 
parties were bound by it." In this 
case it will be observed, that the deci- 
sion was more upon the evidence than 
in Harris v. De Bervoir, although the 
same principle is upheld in both cases. 
In Atkins v. Barwick, Strange, 165, 
in trover by the assignees of A. and 
B., the evidence was, that on the 7th 
of April defendant sent A. and B., 
according to order, certain goods on 
credit; and on the 18th May follow- 
ing they without his knowledge sent 
the goods to one P., for the use of the 
defendant, to whom they were also 
indebted at the time the goods were 
originally sent. In June, A. and B. 
became bankrupt ; and it was not till 
afler the commission that defendant 
signified his assent to taking the goods 
again. The Court said " the question 
is, whether by the delivery to P. the 
property was altered ; for if that de- 
livery were countermandable, the act 
of bankruptcy intervening before de- 
fendant's assent will prevent the pro- 
perty from vesting in them. There 
appears a sufficient consideration ' to 
toll' a subsequent power of counter- 
manding, for the delivery was in satis- 
faction of a debt : and though the same 
delivery would not extinguish it, be- 
cause A. and B. had the power to 
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dissenty the absolute property passes, 
subject to a disagreement by one of the 
parties: the contract does not stand 
open till assent, but is complete, 
unless there be actual disagreement." 
And, per Eyre^ J., " all the cases go 
upon the distinction where the delivery 
is with and without consideration. 
(Dyer, 49.) If with consideration, 
and the deUvery is of money, debt lies. 
{Woodward v. ShaWy Yelverton, 23, 
24, (cited antCy p. 79) ; 1 Rast. 159.) 
If of goods, trover. (1 Bulst. 68.) 
The precedent debt is a sufficient con- 
sideration, and it vests before notice ; 
for it being to his benefit, a disagree- 
ment shall not be presumed." It is 
added, per FortescuCj J. : — " A general 
bailment alters not property ; but this 
is not such, — ^it is a payment in 
satisfaction.^' It is added in a note, 
" All the reports (10 Mod. 432 ; Fort. 
353) agree in making the ground of 
the determination to be, that the pro- 
perty was re-altered by the delivery to 
P., prior to any assent by defendant. 
But in Harman v. Fisher, Cowp. 1 7, 
liord Macclesfield said, " the judg- 
ment was right, but the reason wrong; 
and that the true ground was, that the 
trader refused to accept the goods, but 
returned them," — sed gtuBre; for there 
appears nothing to negative the execu- 
tion of the contract of sale. And the de- 
cision seems to rest on the principle es- 
tablished in the previous cases, and in 
-which it will have been observed it is 
thus far qualified ; that the fact of the 
money or goods being delivered for a 
creditor of the party from whom they are 
received, is only evidence that the bailee 
receives themfor the creditor's use ; and 
it is necessary to bear in mind, that if 
the receiver be a creditor of the party 
from whom the money or goods are 
received, having himself, therefore, a 



right of retainer in respect to his own 
claims, there may be a necessity for 
some evidence of his express assent to 
receive for the use of the third party. 

Now the principle alluded to as esta- 
bhshed by, and as elucidating the 
earlier authorities, is equally adhered 
to in the modem decisions ; in which 
the distinctions previously pointed 
out, though not always adverted to, 
will be found generally exemplified. 
The leading cases on this subject are 
De Bemales v. Fuller, and Williams 
V. Everett, 14 East. In the first of 
these cases, money was paid into de- 
fendant's hands by the acceptor of a 
bill, of which plaintiff was the holder, 
for the specific purpose of paying it ; 
and the Court expressly grounded 
their judgment in favour of the plain- 
tiff on the fact " that money was ex- 
pressly paid in for a specific purpose 
declared at the time ; and that purpose 
not having been directly repudiated till 
afterwards, it must be taken to have 
been received at the time /or the use of 
the plaintiff:* (14 East, 590, note.) 
In Williams v. Everett the Court 
distinctly adopt this as the ground 
of the decision (there acted upon), — 
*^ the defendants were to be regarded 
as the plaintiff^ s agents for the purpose 
of that receipt, and could therefore 
hold the money for no other." This, 
it will be observed, is in precise ac- 
cordance with the old decisions and 
forms of pleading on the ancient count 
against a party as plaintiff's receiver 
of a certain sum. (See ante, page 79.) 
And in Williams v. Everett the decision 
went against the plaintiff on the dis- 
tinct ground that the defendant, when 
he received the money, "expressly repu- 
diated his agency to the plaintiff," an 
agency which could not be impHed 
against his express dissent. And "by 
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the aet of raoemii§; withmit agreeing 
to hold as the agent of plaintiff'* 
'(per Butter, J., page 594) ''the 
defendant held to the use of the 
remitter aidyJ* It is to be observed 
that in these two decisions the 
principle to be deduced from the 
older authorities is affirmed, that^ 
at least where the party receiving 
is not himself a creditor, (a point not 
adverted to in either case) the feict 
that the delivery is for a creditor of the 
party delivering is primd facie proof 
that the receipt was for that creditor's 
nse, if that purpose be not expressly 
repudiated. So per Abbott, J. {Yates 
V. Belly 3 B. & Aid. 645) : "In De 
Bemales v. Fuller, defendant was the 
agent of plaintiff when he received the 
money, and never would have received 
it but for that character, and after that 
could not repudiate the agency. When 
a party to whom a bill, &c. is remitted 
repudiates the trust, that may give no 
right of action to the person for whom 
the bin, &c., is remitted.'' So per 
Maule, J., Warwick v. Rogers, 5 M. & 
G., 360. " In De Bemales v. Fuller 
the decision turned on the fact that 
the money having been expressly paid 
for a specific purpose declared at the 
time of taking up a particular bill, and 
that purpose (though not assented to 
«t the time) not having been repudiated 
till afterwards, it must be taken to 
have been received at the time for the 
use of the holder of the bill." It is 
apprehended therefore that when, in 
Wedlake v. Hurley, 1 C. J., it is stated, 
per Alexander, C.B., ''The cases, \i,e. 
those,] establish this rule, that the 
party in whose favour such a direction 
is given can maintain no action without 
something having been done by the 
remittee which amounts to a privity 
or assent to hold for the plaintiff/' 



the Tesnlt-of the |n«vioas eases is not 
correctly stated: and l^iat this may he 
held, thou^ they arenot at all inconsist- 
ent with the decision in Wedlake y. Hur- 
ley, for there was in that case the £ust, 
that defendants recdved a note against 
the drawer of which they had a claim,in 
respect of which they asserted a right 
to retain the proceeds : a fact quite as 
much rebutting the primd facie infer- 
ence arising from mere receipt, (or 
rather, showing the reverse of a tacit 
assent to the receipt of the bill for 
plaintiff) as the express refusal in Wil- 
liams V. Everett, and quite as much 
amounting to that express repudiation 
of the proposed trust of the remittance, 
which it is conceived the current of 
cases show is requisite to defeat the 
right of action which primd faeie 
arises in £ivour of a creditor, on the 
remittance of money for payment of 
his debt. For where the remittance is 
through a creditor of the remitter's it is 
conceived that till there is an express 
assent to receive for his purposes, the 
receiver has the ordinary r^ht of a 
creditor — to retain for his own claim — 
as if the recover were a creditor of i^ 
party for whom the money is remitted. 
In Hke manner, although in Brind v. 
Hampshire, I M. & W., the "land- 
mark" which it was declared per 
Curiam, in Wiedlake v. Hurley, preced- 
ing cases had established, may appear 
to have been somewhat shifted, a care- 
fol examination of the pleadings will 
show that it was not so. For (the 
declaration being in trover for a bill) 
the plea stated that defendant had 
been directed to hand it over to plaintiff, 
but that before any demand of it by 
plaintiff the remitter countermanded 
and revoked the direction : the repli- 
cation disclosed that before the coun- 
termand defendant had intimated to 
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plaiiitiff that he held the bill for the ahreadj alluded to as attaching ia 

purpose of handing it to her — and de« ToUit v. Sherstone, vig^, that the aUe- 

aired to know how it should be seat to gations of a receipt for the purpose of 

her: the rejoinder stated that it always delivering to phundiF were consilient 

remained in the hands of defendant m with the supposition that the delivery 

the 4igent of the remitter ^ and eub^ect was to have been to her as to the re* 

to hie direction^ and further disclosed ndtter^s ojfent : and the rejoinder only 

that plaintiff had educated certain introduced the fact of alleged or appa- 

children of the remitter, and had be- r^it, not of existing or ascertained, 

f<Hre the bill was remitted sent to him debts, as due firom the remitter to the. 

accounts by ^* which he appeared to be plaintiff. The deeiaion^ therefore, is 

indebted to her in divers large sums," quite severable from some incidental 

&c., but that before the remittee ^'did expressions in the judgment appa^ 

or could examine the said accounts" rendy £Eivouring what has been alluded 

he had forwarded the bill, and desired to as an incorrect but equally obiter die* 

defendant to deliver it in order that turn in the case, vie. to the effect that 

the accounts might be examined. The even where the party intended to name 

surrejoinder merely stated that the is a creditor of the remitter, the express 

revocation was after defendant had in- assent of the receiver, even although 

fonued the plaintiff that he held the he do 7Mt appear to have the right of 

bill to hand over to her, &c., therefore a creditor himself, is requisite, 

the facts stated in the rejoinder were And it is here necessary to notioe 

admittedy and on demurrer to the sur- another distinction, which, in modem 

rejoinder, the Court evidently did not decisions, has not been always at- 

consider the plaintiff as in the position tended to, — the distinction between 

of a creditor of the remitters to any the class of cases last adverted to and 

certain asc»*tained amount : for it those in which the intermediate party 

rather appeared on the record, in- does not receive money or goods to 

deed, that the remittance had been be handed over to a creditor of the 

«i a mistake in fact, which would remitter or baikur, but is directed 

have re-opened an account stated by his creditor to pay his own debt 

(Edwardes v. Hawkes, 8 M. & W.) to a party to whom his creditor is 

(X enabled to recover a payment, indebted. In these latter cases the 

{K^yy. Solaris 9 M. & W.), or at all obhgation of the intermediate debtor 

events that there existed that reason- to the third party must neces- 

able doubt which would enable a party sarily be created by his own express 

to revoke a remittance in order to agreement with him, and which, oi 

ascertain if the payment were due* course,may be subsequent to the autho- 

{BeU V. Crardiner, 4 M. & G.) The lity itom his own creditor, for he 

dedsion in favour of defendant pro- cannot be made debtor to another 

oeeded entirely on the supposition without his consult (Stokes v. LewiSf 

which it will be observed is admitted 1 T. R.) a prindple equally applying 

on the recoid — ^that, throughout, the in the case of unmey paid for or to the 

defendant was the agent of the remitter, use of another (Parker v. Wise, 6 M. & 

not the remittee : and the case of the S.; Fietory. Daieis, 12 M. & W.) But 

plaintiff was open to the objection in the cases hew more particularly 
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adverted to, where the defendant re- 
ceives money, his promise to or agree- 
ment with the plaintiff can only he 
of effect, in so far as it may he emdenee 
of his haying received it to the use of 
the plaintiff— for if he have not so re- 
ceived it, any such promise or agree- 
ment would he nugatory, as without 
consideration, while, if he have so re- 
ceived it it would be equally nugatory, 
a promise being implied by law : and, 
while he holds the money under direc- 
tions to deliver it over to another, with 
or without any promise on his part, he 
is liable to the party from whom he 
receives it, supposing, t. e. that he has 
himself no right as a creditor to retain 
it. In Baron v. Husband, 4 B. & Ad. 
614, the defendant, having received 
money for the purpose of " settling 
the account" of plaintiff against parties 
from whom the money was received, 
had afterwards only given a promise to 
plaintiff, on a condition which was re- 
fused. Apart from the fact that the 
amomit of plaintiff's account, when the 
money was received, was uncertain — 
a fact sufficient per se perhaps to have 
supported the decision against his 
right to recover, on the ground of 
its being strong evidence that defen- 
dant did not receive the money ab- 
solutely to the plaintiff's use — the 
correct ground of the decision against 
the action perhaps may be found in the 
observation, |}tfr Par/jff, J: "It does not 
appear that there was," (t. e. before the 
condititional promising,) "any previous 
agreement" (" between them" was ad- 
ded, but that it is conceived would have 
been unnecessary, for reasons already 
referred to) " that the defendant 
should receive the money for theplain' 
tiff^s use ;" and when it is said, per 
DenmaUj C. J., in delivering judgment 
The defendant received the money as 



the agent not of the plaintiff, but of 
his debtors, and held it subject to his 
control and direction:" — it is after- 
wards added, " and would continue 
to he accountable to them until he 
entered into some binding engagemmt 
with the plaintiff to hold it for his 
use,** and cases such as that of 
Wharton v. Walker (see post) are 
referred to in support of that obser- 
vation, as well as Everett v. WiUiams ; 
and Wedlake v. Hurley — it is appre- 
hended that the distinction between 
such cases as the latter, and the class 
of cases represented by Wharton v. 
Walker, (and which are subsequently 
to be considered,) was overlooked, or it 
must have been intended that the pro- 
mise to plaintiff would only have been, 
as already suggested, evidence of a 
receipt to the plaintiffs use. And if, 
as su^iested in a subsequent and 
similar case, per Parke, J., Howell v. 
Batt, 5 B. & Ad., it appear that plain- 
tiff has been induced to do any act on 
the faith of receiving payment from 
the plaintiff, the action could not be 
founded, on the prior receipt, but would 
be a new right of action founded on the 
principle of estoppel {Pickardv. Sears, 
6 A. & E. ; Wells v. Gregg, 10 A. & 
£.,) or on the principle on which an 
agent who, professing to have autho- 
rity, has none, is liable personally. 
{Harper v. Williams, 4 Q. B. ; Jones 
V. Doumman, ib.) 

The principles upon which this class 
of cases here adverted to are to be 
considered, were perhaps more clearly 
illustrated in the later case of Lilly 
V. Hays, 5 A. & E., where, on the 
count for money had and received 
the evidence was, that defendant having 
received money, said, on being told that 
it was to be paid to plaintiff (a creditor 
of the person who sent it), " that it 
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would be paid to him." After ver- 
dict for plaintiff the Court refused 
a rule for a nonsuit and said " de- 
fendant stated in effect that he held 
the money to the use of plaintiff whom 
he allowed to be told so. In this 
species of action direct consideration 
moying from plaintiff is seldom shown. 
But suppose that a debtor sent money 
to a general agent of the creditor^ 
would it not, as soon as it was received 
by the agent, be received to the use of 
the creditor? Here the defendant ad- 
mits the receipt of the money for 
plaintiff, and consents to hold it as 
plaintiff's agent. There is then a con- 
sideration moving through the original 
debtor to defendant, as such agent : 
the agency supplies the consideration. 
To constitute the agency, there must 
have been an agreement either express 
or to be inferred from what was said 
on one side and adopted by the other." 
This is in accordance with the ancient 
authorities alluded to, and it results 
from this principle, that a test of the 
right of action is, whether the remit- 
tance has been rendered irrevocable 
by a receipt expressly ybr the use of a 
creditor — a test applied per ParkCy J., 
Howell V. Bait ; for a receipt by the 
agent is a receipt by iihe principal : so 
that if paid over it cannot be recovered 
even though it was to have been paid 
over on a condition unperformed, at 
least, if the agent were not agent for 
both parties. {Bamford v. Shuttle- 
worth, 1 1 A. & £.) But a distinction 
must here carefully be drawn between 
that which deprives the debtor of the 
right of revocation and vests in the cre- 
ditor the right of action against the 
intermediate receiver, and that which 
gives the debtor a defence in an action 
at the suit of the creditor : for payment 
to a stranger is no defence, and thoi:^h 



the assent of the creditor may be pre- 
sumed till he dissents— his giving, pro- 
vided he have not previously assented, 
is sufficient dissent ^«r «e, and the onus 
is on the debtor of proving a plea of 
payment to another by showing that 
other to have been plaintiff's agent. 

It is now proper to advert to a class 
of cases still more closely bearing upon 
that in the text, viz. cases in which A. 
authorizes C, to whom he is indebted, 
to receive the money from B., who 
is indebted to A. Here, again, the 
earlier authorities are certainly not 
the least clear and explicit. The 
question would naturally arise in the 
first instance, by way of plea on the 
part of B., at the suit of A., that 
he had paid over the money to C. at 
A.'s direction and desire, and in dis- 
charge of A.'s debt. This, it is 
obvious, would be a defence in the 
nature of satisfaction, and discharge, 
and would, according to the correct 
principles of pleading exemplified in 
the cases cited from the Year Books, 
and revived by the New Bules, ne- 
cessarily be specially pleaded. And it 
must be remarked, that even these 
earlier cases, though cases of actual 
payment of the debt, establish the 
principle that it is the assent of the 
parties, not the mere payment, which 
constitutes the defence at the suit of 
the creditor, authorizing such a dis- 
charge of his claim, because a man 
cannot, against his consent, be made 
to take a new debtor or a new creditor. 
(Bawlings v. Hawkshaw, 1 Strange, 
24.) And hence it would result, that 
the mutual assent of the three parties 
alone would constitute necessarily 
more than a mere unexecuted record, 
and be in itself a defence ; a deduction 
very important to bear in mind, in 
applying the cases, here noticed, to 
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those subseqiiently to be oonudered as 
more closely connected with that in 
the text. In 9 Henry YI. fol. 29> in 
debt on a bond conditioned for pay- 
ment of money, it was pleaded that 
the plaintiff had commanded it to be 
paid to one A. &c. whom he had made 
his receiver, See. It was objected that 
some deed of assignment or command 
should be shown. Sedper PasUm, J., 
*' The command of the plaintiff to pay 
A. suffices without deed;" (nor would 
a deed, nor evmi writing, be requisite to 
giye A. the right to receive it. Howell 
V. M'lversy 4 T. R. ; Heath v. Hall, 
4 Taun.) " And in the same year, in 
action of account, the defendant pleaded 
payment by command of the plaintiff." 
The reporter also adds. Query if the 
plea were not double, in alleging both 
that the plaintiff made A. his re- 
oeiver, and that he commanded de- 
fendant to pay him? Again, in 
27 Henry VI. fol. 7, in debt on 
an obHgadon, the condition of which 
wtts for payment to plaintiff of a sum 
at a day certain ; defendant pleaded 
that he had by the command of 
plaintiff paid the money to one J. ; the 
plea was held bad on demurrer, " for 
that it appeared no satisfaction to the 
plaintiff. But if it had been shown 
that the plaintiff was indebted to J., 
and that it had been paid in satisfac- 
tion by his command, peradventure 
the plea had been good, ^uare," De- 
fendant then pleaded that he paid the 
money to the pkdntifi^ by the hands 
of the said J., and it was held good. 
The olijection to the plea was, it is 
obvious, only its oi^fumentaHveneu ; 
the party to whom the payment 
was made, only appearing to have 
been the agent (not the creditor) of 
plaintiff; and *' payment to me, or to 
my servant, at mj command, are all 



4»e" (per Danby, J., 32 Henry YI. 
fol. 9 ; and per Maiule, J., 36 Hemy 
YI. fol. 11), on the princii^e upon 
which, as the eases already cited show, 
a receipt by me, or by one as m^ 
offent, if for me '^ are aU one." The 
distinction, however, b^ween payment 
to a party as agent of the creditor, or 
as a creditor kimeelf, thus incidentally 
illustrated in this ancient case, per- 
vadee all the dedeume, and should be 
noted. (See BaHlee v. Moore, 10 
Jurist, cited poet.) 

The principle of the foregoing cases 
would, it is obvious, be equally ex- 
emplified where the defence was, Ihat 
the money had been retained for a 
debt due to the chfemkmt. Thus, in 
9 Edward YI. fol. 41, in trespass for 
a bag of money, defendant pleaded 
that the plaintiff was indebted to him 
in a certain sum, and delivered him 
the bag in satis&ction, wheref(»e be 
took it, &c. Littleton: You ought to 
show how he was indebted to you, &c 
Catesby : He need not, for you have 
not traversed the debt. Moile, J. : 
If it were not in debt, you might say 
that he took, &c., of his own wrong, 
without such cause, &c. (See Furehell 
V. Salter, 1 Q. B. ; and Gibboner. Mot- 
tram, 6 M. & G.) In trespass, 21 
Henry YII. fol. 13, the plea was 
similar in point of principle, and held 
good, though the same objeetion 
was taken; fbc, per Curiam, the 
cause of the debt is not traversable^ 
iand they added, that the plea confessed 
a taking by force of the contract. So 
in 28 Hrairy YI. fol. 7, in an action 
of account, plaintiff declaring that the 
defendant had received so much ftoffl 
another for him; defendmt pleaded 
that he had tiered the money to 
plaintiff, who had agreed that he 
dbould retain it in satis&ctioa of an 
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ixfasl amount in wlik^ tlie pkintiff 
WBs indebted to bin ; and tfaaft be bad 
TCtsiiied tftie money in snob satisfae- 
ticm. On denratrer, jndgment ma 
given ^r pbdntifi* qued eemputet^ bat 
error was brongbt, tbe resnlt of wbicb^ 
bowever, is not stated ; and if die 
judgment could be supported, it would 
be on a point of pleading pccnli«- to 
Ibe action of itccount (see 22 Henry 
VI. fol. 55; 34 Henry VI. fol. 43; 
22 Henry VI. fol. 39), or by reason 
of tbe plea being double. Again, 
in 33 Henry VI. fol. 44, in debt, 
tbe defendant pleaded, " tbat tbe debt 
was incarred on condition tbat tbe 
plaintiff being indebted to defendant in 
80 mucb, tbat sum sbould be retained 
by defendant, and tbat tbe plaintiff 
sbould be discharged, aud so nil debet. ^ 
Plaintiff demurred, " for tbat tbe plea 
did not sbow tbat tbe debt was de- 
termined or extinguisbed, and it only 
flowed a precedent debt due from tbe 
plaintiff, and one debt sbonld not be 
estopped (defeated) by anotber." Per 
MmlCy J. : — ^The plea is good in debt. 
Wanjgferdy J. : — " So it is, if tbe defen- 
dant would say tbat tbe plaintiff dis- 
cbarged bim, for so tbe debt would 
bave expired ; but one debt cannot be 
estopped by anotber ;" on wbicb tbe 
reporter says, ** Qusere : for tbe case is 
otberwise ; as tl^re was tbe assent of 
botb parties, and by tbeir assent tbe 
debt was extingnisbed." Ultimately 
tiie plea was witbdrawn, and tbe 
general issue pleaded ; tbe real objec- 
tion to tbe plea obyiously being, tbat 
it amounted to tbe general issue, tbe 
alleged agreement being stated as 
before tbe incurring of tbe debts. 
{CoUingbanm t. MarteU, 5 M. & W. ; 
fifo% Y. Neishy 2 C. M. & B. ; Turner 
V. Diaper, 2 M. & G.) 
It will be observed, tbat the statutes 



of set-off iwve ina gnat degree aapo^ 
seded pleaaof reMn^r; and the qneatiDn 
now nnd^ consideration bas more in- 
gently been discussed in cases upon 
tilie right of the parties to whom the 
intermediate debt was to be paid 
to sue the intermediate debtor. Tbns 
in 34 Henry VI. fol. 31, in an ac- 
tion for maintenance, tbe defendant 
pleaded tbat plaintiff being indebted to 
F. in 100^., on a bond, and F. beLog 
indebted to defendant in 100/. F. as- 
signed plaintiff's debt to tbe defen- 
dant, in satisfaction of tbe debt owing 
to bim, &c. On demurrer, Idttletem, 
J., thought the plea bad : *' for if one 
is indebted to me, I cannot assign 
that debt as any satisfaction, any more 
than if one had done a trespass to me 
I could assign the money which I 
might recover for tbe trespass." But 
per Wcmgfordi J., and Pmo^, J. : *^ A 
debt which ie certain ftuey be auigned 
as a eatisf actum : but a thing which 
is uncertain cannot, as in tbe case of 
a trespass." And it may be added, 
tbat the distinction between debt and 
damagee, here so unaccoimtably over- 
looked by Littleton, is uniformly re>- 
cognized throughout the old books^ 
and repeatedly by that judge himself. 
It must be here observed, that tbe 
right of the party appointed to receive 
tbe debt to sue tbe intermediate 
debtor for it, and tbe right of tbe latte 
by way of defence against his creditar, 
must be correlative ; and that if, as tbe 
following cases sbow, tbe former right 
arises on the assent of all the three 
parties, so must the other,— inde- 
pendently of the actual payment. Is 
44 Edward III., fol. 22, in debt, 
tbe plaintiff declared tbat a man bad 
been bound to bim to pay so modi 
at a certain day, at which he bad not 
paid, and tbat the d^aidant then 
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came and prayed that he would let him 
hecome his dehtor» and that he would 
grant him till, &c.» and promised that 
he would then pay him: and so he 
hecame the principal dehtor, and for 
that the plaintiff showed no specialty 
proving the contract he was nonsuit : and 
per Mowbray, " By his (defendant's) 
promise, tlie other waa not dUcharged, 
and 80 he (the defendant) could not be 
the debtor, as the other continued 
charged as he was be/ore ;" which was 
clearly a good ground for the decision^ 
appears, and it would he founded on 
the fact that it was not disclosed that 
either the plaintiff or the dehtor 
had assented to the defendant's pro- 
position, and though contracts may 
he unilateral (Morton v. Bum, 7 
A. & C ; Fiehmongeri Company v. 
Robertson, 5 M. & G.,) that is only 
when the consideration is future and 
executory — ^but the debt here was 
past, and there was no ayerment of the 
plaintiff having forborne. Again, in 
Mouse y. Edney, 1 Roll. Abr. 20, 
pi. 12, it was held that if A. be in- 
debted to B. by bill, and B. be in- 
debted to C; and B., in satisfaction of 
his debt assign A.'s bill to C, and 
before the day of payment A. promises 
C. that if he will forbear payment for 
a week he will then pay him, and C. 
do forbear accordingly; still there is 
no consideration for the promise — ^be- 
cause, notwithstanding the assignment 
of the bill, yet the property of the 
debt remained always in the assignor. 
The case is cited per Cresswell, ar- 
guendo, Morton y. Bum, 7 A. & £. 21, 
as inconsistent with the authorities: 
but it is conceived it is not so, for the 
reason referred to in observations on 
Potter Y. Turner, post, viz,, that it does 
not appear that defendant assented 
to the assignment, and that it does 



not appear that the connderation was 
the promise of plaintiff not to sue 
in the name of B., the only right of 
action he had. Thus in Reynolds v. 
Prosser, Hard. 71, the declaration 
disclosed that the plaintiff had been 
appointed by the creditor of defendant, 
not only to receive the money to his 
own use, but in default of payment to 
sue him in the name of the creditor, and 
the consideration was stated to be that 
the plaintiff would forbear to sue de- 
fendant in the name of the creditor ; 
and therefore the decision in that case, 
in favour of the plaintiff, was consistent 
with all the authorities, though it was 
not stated that defendant assented to 
the assignment of the debt. Again, 
in Davison v. Haslip, 1 Vent. 152, 
plaintiff declared that A. owed him 20/., 
and that defendant was receiver of A.'s 
rents, and was appointed by A. to pay 
plaintiff the 20/. : and that defendant 
in consideration that plaintiff would 
forbear him to such a time, promised 
that he would then pay him : aver- 
ment (so it is to be collected from the 
judgment) that he was then, and con- 
tinued till the time so appointed, re- 
ceiver of the rents. In arrest of judg- 
ment it was held it must be intended 
that defendant had the money. But 
this was on the principle illustrated in 
Harris v. DeBevoir, cited ante, that 
after verdict, it might be presumed 
the evidence had shown a receipt to 
the use of plaintiff. Thus also in 
Oble v. mttesfield, 1 Vent. 153, 
plaintiff declared that A. was indebted 
to him in 40/., and that defendant was 
indebted in the like sum to A,, who 
appointed plaintiff to receive the 40/. 
from defendant, in satisfaction of the 
debt due from A., which he, the 
plaintiff, signifying to defendant, he, 
in consideratione prtsmissorum and 
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that plaintiff would forbear bim a cer- 
tain time^ promised tben to pay bim. 
After the verdict tbe count was beld 
sufficient *' because it must be taken 
ihsX defendant had agreed to the tranS" 
ferrinff of the debt of A, to plam- 
t^y and that tt was agreed that he 
ihould be discharged from it. But 
in Clipsham y. Morris, 1 Vent. 9^ 
plaintiff declared tbat A. being iiv- 
debted to Lim in 50/.> gave bim a note 
directed to defendant, requiring bim to 
pay plaintiff tbat sum : and tbat de- 
fendant, upon yiew of tbe note, and in 
consideration tbat plaintiff would ac- 
cept of bis promise for tbe money, and 
forbear for a certain time, be would 
pay bim . On demurrer , judgment was 
given for tbe defendant ; and {per Haley 
C. J., in Oble v. Dittesfield,) ''because 
it was not alleged tbat defendant was 
indebted to A.'' It was said *' if it 
bad been in consideration tbat plaintiff 
would accept defendant for bis debtor, 
tbat might bave been good : for tbat 
is an implied discbarge of tbe otber ;" 
but it is conceived tbat tbis would 
be only evidence^ and tbat tbe dis- 
cbarge should be distinctly stated. 
In Forth v. Stanton, 1 Wms. Saun- 
ders, 209, tbe plaintiffs declared tbat 
one S., the late husband of defendant, 
was indebted to A., in 100/., and being 
so indebted died, and that tbe defend- 
ant administered as executor, and tbat 
A. afterwards bad assigned to, and 
appointed the plaintiffs to receive of 
defendant 60/., residue of tbe 100/., to 
tbe proper use of the plaintiffs, wbereof 
tbe defendant bad notice given to her ; 
wbereupon tbe defendant, in considera- 
tion that tbe plaintiffs would accept 
ber to be their debtor for tbe 60/., 
promised them to pay them. — Aver- 
ment — tbat they bad accepted her to 
be their debtor. The count was held 



bad after verdict: and it clearly was 
so consistently with all tbe cases already 
cited, for as tbe defendant was cbarged 
personally it was as thoi:^h she had 
been a stranger; and the declaration 
did not disclose that she had any 
assets; or that pkintiff agreed to 
forbear to sue her ; and it was not 
averred that she was indebted to A. 
In Prideaux v. Rawlins, T. Jones, 
125, plaintiff declared, that S. was 
indebted to him in 10/., and defendant 
indebted to S. in 10/., and that de- 
fendant, in consideration that plaintiff 
would at his request accept defendant 
for paymaster for S.'s debt, and dis- 
cbarge S. of the debt, promised to pay 
the 10/. to plaintiff: averment of ac- 
ceptance, and of dbcharge of S. 
In error it was excepted that it 
did not appear * how plaintiff had 
discharged S. Sed non allocatur, for 
it shall be intended after verdict 
that a sufficient discbarge was proved ; 
otberwise if the defendant bad de- 
murred : for tben it would have been 
necessary to show how discharged. 
In Woodward v. Rigby, T. Jones, 
87, plaintiff declared (in assumpsit) 
that O. was indebted to bim in 250/., 
and that defendant bad money of O. 
in bis bands sufficient to satisfy the 
debt : and tbat it was agreed between 
plaintiff and defendant tbat plaintiff 
should accept 230/. in discbarge of tbe 
debt, and that defendant sbould pay it 
on such a day. Judgment was ar- 
rested — tbe consideration not being 
sufficient. But tbis case is at once 
distinguishable and sustainable on se- 
veral grounds : tbe assent by O. was 
not alleged; and assuming defendant 
to have become discluu^d by O., and 
indebted to plaintiff, tbe promise to 
be declared upon was that implied by 
law, viz,, to pay on request : whereas 
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fer the promise to pay al a futuie debtor mtihout saying that A. was 
day new consideration was requisite, discharged. In error, judgment lor 
{Hopkins v. Logauy 7 M. & W.) In phiintifp was affirmed by the opinion of 
Case Y. Barbery T. Ray. 450, and four judges against three, "but»"sa^ 
T. Jones, 153, in indebitaiua tuaumpdiy the reporter, " on what reasons or aa- 
defendant pleaded, that after the pro- thonties their opinions were founded I 
mise it was agreed between plaintiff am not informed." In 1 Sfdkeld, 29» 
and defendant and one B., that plain- it is stated, " it being after Terdici^ 
tiff should accept B. for her debtor for they ought to do what they could to 
9/., to be paid on a certain event oc- help it, and therefore they would not 
curring, in foil satisfoction and dis- take it as a promise only on the pert 
charge of the promises in the dedara- of d^endant, because as such it could 
tion; that plaintiff did accept B. as not bind except A. was discharged: 
her debtor, who agreed to pay her but they construed it as a mutual 
accordingly, and afterwards offered so promise ; t. e. that G. promiseth B. to 
to do ; and though plaintiff refused, pay the debt, and B. promised m eot^ 
has always been ready to pay, &c. On nderatione mde to discharge A. By 
demurrer, judgment was given for which means if Bi sue A. he subjects 
plaintiff. '^Because it does not appear himself to an action of debt for the 
that there is any consideration that B. breach of his promise." So also in 
should pay the 9^., but only an agree- Russell v. Haddock, 1 Lev. 188, de- 
ment without any consideration ; and daration, in assumpsit, stated " that 
because, admitting that the agreement I. having a judgment against defendant 
would bind him, it ought to be in had made a letter of attorney to plain- 
writing, by the Statute of Frauds." tiff to recover and receive it to his own 
This case is plainly supportable, and use — ^and defendant, in consideiation 
distinguishable, as is that of Woodward that the plaintiff would forbear exeoi- 
V. JEUgby^ upon the ground either that tion thereon, promised to pay him." 
as between plaintiff and defendant the Defendant demurred on the ground 
agreement upon a new consideration, that there was no consideration, ^* for 
that the debt should be paid at a future though plaintiff who was but as at- 
day, could not have bound either party, tomey, did forbear, yet, that plaiutiff 
d fortiori it could not bind plaintiff as himself might sue out execution :" to 
with a third party ; or that the legal which it was answered '* that plaintiff 
effect of the alleged agreement was for having authority to receive it to his 
immediate payment — and not having own use, it shall not be intended that 
been executed^ became of no effect. I. would sue out execution, for it shall 
In Hough v. Boe, Lutw. 373, plain- be intended that it was assigned to 
tiff declared that A. drew her bill of the plaintiff in satisfaction of a debt: 
exchange on defendant, who accepted, and a case was cited as so adjudged ; 
&c., and afterward in consideration and so held the Court here and gave 
that plaintiff would accept him for her judgment for plaintiff." (See 15 
debtor for the amount to her due from H. VII. fol. 3.) And modem de- 
A. in the place of A. promised to pay cisions, establishing the r^t of the 
the plaintiff the same: — averment, that assignee to sue in the as'signcnr's name 
plaintiff did accept defendant as his (Bekmey v. Stodart, 1 T. R. ; Morion 
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T. Bum, 7 A. & E.) ; mkd. suppoitmg ^b 
right eyen against tbe assignee's credi- 
tors, {Ikmgerfidd ▼. Thomasy 9 M. & 
W,) uphold the doctrine thus hod 
down. And in Wms. Saunders, 210, 
note (I), this case is recognized and 
approved, and Oble t. Diitegfield; 
Reynolds v. Protaer ; and Fitt v. 
Bridgewater, Hard. 74, are cited as 
oonfirmiiig it. But in Potter v. 
Turnery Palmer, 185,— on deht on 
assumpsit — it was moved in arrest 
of judgment that the conadera^ 
tion was insufficient. Turner owed 
30/. to B.> who owed Potter 50/., and 
assigned the deht due from defendant 
to plaintiff^ gi^g the latter letters of 
attorney to receiye the money of de- 
fendant to the use of him the pliuntifF: 
who haying demanded it of defend- 
ant, he promised that if plaintiff 
would forbear and give time till, &c., 
he would pay him. The judges all 
agreed that the assumpsit was not 
good. And per Dodderidge^ J. : I 
agree that if I hail goods to A. to de- 
Uver to B.,and B. require them, and A. 
promise if he will forhear till, &c., that 
he will dehyer them — that is a good 
assumpsit : for A. was liable to an ac- 
tion at the suit of B. But in the case 
at bar the plaintiff, when the promise 
was made, had no interest, nor could 
haye had any action in his own name 
against defendant, te^Ao remained debtor 
to B, And suppose I send my servant 
to A. to receive 100/. which he owes 
to me, and A. say to him. If you will 
forbear till, &c., I will pay you, that 
is not a good assumpsit : ibr he, being 
my servant, had no power to make such 
a contract.'' And HoughUm^ J.., and 
Chamberlain, J., agreed. And CAam^ 
berlaiuy J., took this diversity : If 
plaintiff had taken out a writ (t. e,, in 
B/s name) and said that he would 



luprest defendant if he would not pay, 
and had showed him the letter of at- 
torney, and the defendant had then 
made such promise, it would have been 
good consideration." Per Doddridge : 
'' There is no consideration, for per- 
chance though the plaintiff should for- 
bear suing according to his promise, 
the B. to whom he was indebted might 
sue notwithstanding." As to this how- 
ever, it is to be observed that it would 
have been a good plea even at the suit 
of B.'s assignees in bankruptcy, that 
B. had assigned the debt (Wmch y. 
Kealy, 1 T. R.) and plaintiff might have 
sued defendant in the name of B. 
(JDelaneyy.Stoddarty 1 T. B.) So that 
in this respect the reasons given for 
the above decision fure wrong. But 
though in ITms. Sounders, vol. 1, 
p. 210, note (1), it is said of the case, 
'*it is contrary to all the authorities^" 
it is considered this appHes only to 
the reasoning referred to, for as to the 
decision itself it is quite in accordance 
with principle and authority ; because 
it does not appear that defendant as- 
sented to be debtor to plaintiff, which 
was essential to give the latter a right 
of action against him (Stokes v. Lewis, 
1 T. H. ; Tibbetts v. George, 5 A. & E.) ; 
therefore there was no liability on the 
part of the defendant to plaintiff, when 
the latter agreed to forbear, so that 
the supposed consideration was nu- 
gatory. (See ante, page 83.) And the 
agreement may have been stated as if 
plaintiff was to forbear suing in his 
own name, which he had no power to 
do. It is to be observed the assent of 
defendant is not stated to have been 
aUeged in Russell v. Haddock, and the 
other cases in which judgment has been 
given for the plaint^, but the omission 
in the reports cannot show that it 
was omitted in the declarations. In 
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Morton v. Bum, 7 A. & £. 21, the 
Court reviewed the cases, and said 
" thev are all in favour of the action 
lying, except Potter v. Turner, which 
we think inconsistent, not only with the 
current of authority, but with estab- 
lished principles.*' But the attention 
of the Court was not called to the 
point before adverted to: and it is 
also to be observed, that in Morton v. 
Bum the count distinctly stated that 
the defendant at the time of making 
the promise was indebted to the plam- 
tiff; and though it is added "un- 
der and by virtue of a bond," &c. 
and of a certain deed of assignment 
thereof &c., and it would rather ap- 
pear (though not distinctly disclosed 
by the declaration,) and was to be 
implied, at least after verdict, £rom 
the previous allegation, that defen- 
dant either been a party to, or had 
had assented to the assignment : 
so that the consideration of for- 
bearance to sue, viz.y " plaintiflF would 
accept and receive payment of the 
amount on future days and times, 
and would meantime give defendant 
time for payment," was amply suffi- 
cient : — ^added to which, the giving 
time to defendant for payment, might 
be construed, after verdict, in the 
sense which, (in perfect conformity 
with the view before adverted to,) 
the Court attached to it; viz, that 
the promise was in consideration of a 
detriment sustained by the plaintiff at 
their request ; viz. a forbearance " to 
enforce his right in the name of the 
obligee." In the case last cited, 
the Court referred to Yard v. Eland, 1 
Raym. 368, as an authority with 
which Potter v. Turner is inconsistent; 
but in Tardy. Eland the declaration, as 
in Morton v. Bum, distinctly states that 
defendant, at the time of the promise, 



was indebted to the plaint^; which of 
course rendered the consideration of 
forbearance sufficient ; et vide observa- 
tions on^rtiulv. Lisley, died afi^e,p. 83. 

Now it results from the foregoing 
authorities, that the original debt 
must have been discharged, in order 
to give to the creditor, appointed to 
receive the debt, any right of action ; 
so that this right of action must be a 
new, and not the old one. And this 
appears essential in order to sur- 
mount the obstacle raised by the 
immutable rule of law, that a chose in 
action cannot be assigned. — (2 Henry 
VII. fol. 10.) And when it is said, 
per Best, J., {Wilson v. Coupland, 
5 B. & Aid.) " it cannot be assigned 
without the assent of all parties,** it 
is conceived that there is an incon- 
sistency in terms ; for that " the as- 
sent of all parties" must necessarily 
result in the creation of a new right of 
action, not the transfer of the old: 
which by such assent is extinguished. 
This, it is apprehended, is a conclusion 
dedudble as much from the modem 
as the more ancient authorities, and 
affords, perhaps, the only means of 
reconciling these apparent inconsist- 
encies. The principle, of course, 
equally applies, whether the party who 
is to receive the debt sue in a special 
form, as in the older cases has been 
exemplified, or acquires a right of 
action for money had and received; 
for it is clear that he cannot sue 
on the original cause of action ; a 
sufficient proof that there is in such 
cases nothing partaking of the charac- 
ter of the assignment of a chose in 
action, but that a new and original 
right of action is created. 

This may be tested in two ways ; first, 
is it necessary, under the Statute of 
Frauds, thatthepromise to pay the third 
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party, in such cases, should he in 
writing — as it clearly must he if it he 
a promise made to pay the old deht — 
and there he not a new right of action 
created? Secondly, can the creditor, 
after the assent of his debtor to pay 
the third party, and of the latter to 
receive it in payment, revoke and re- 
tract his direction, as it is clear he 
can, if the effect of the transaction be 
merely that of an order to pay the old 
debt to some one in bis place? Yet 
both these points have been decided 
repeatedly in the negative (Lacy v. 
Neile, 4 D. & R.), quite in analogy 
■with the current of authorities on the 
statute of frauds, as to the promise 
"to pay the debt of another;'* the 
pnnciple of which is that a ** depar- 
ture from any righf^ is sufficient to 
ground a parol promise, {per Wil- 
mot, J., Pillans v. Van Mierop, 3 
Burr., 166; Williams v. Leper ^ ih,\ 
Castling v. Auhert, 2 East, 329); 
these cases, being based on others 
yet more ancient, and on the princi- 
ple of law on which they proceed- 
ed; — that it is sufficient considera- 
tion if there be a detriment to the 
plaintiff, independently of any benefit 
to defendant. (Meredith v. Short, 
Salkeld, 25 ; Lovers case, ib. 28.) For 
it is to be observed, that though the 
mere liberty of paying to a third 
person can be, per se, no benefit to the 
debtor, the relinquishment, by his cre- 
ditor of his right to receive, and, by 
the third party, of his right to claim, 
his debt, from the original creditor, is 
on their parts respectively, ample con- 
sideration in the way of plain " detri- 
ment" or ^'departure from right," and 
"it is competent for C. to promise it to 
do something in consideration of some- 
thing to be done by A. and B." (per 
Maide, J., Fishmongers* Company v. 



Robertson, 5 M. & 6. 1 85) ; and when to 
that it was answered " that the action 
would not lie by A. alone," it was re- 
plied, (per Tindal, C.J.) "the consider- 
ation moves from two, and the promise 
is to one." So, per Erskine, J., (Palmer 
V. Sparshott, 4 M. & G. 181,) "a 
consideration from two will uphold a 
promise by one." 

The doctrine thus deduced from the 
old cases is illustrated in Wood v. 
Evans, 2 Baym. 928. Indebitatus 
assumpsit for 60^., money received by 
the defendant to the use of the plain- 
tiff. It appears that plaintiff's ser- 
vant had authority to receive 60/., 
which F. owed him, from the de- 
fendant, who kept F.'s cash, and who 
was authorised by F. to pay the 
money, and indorse it on a note of 
lOOL, from defendant to F., as part 
payment : and defendant's servant did 
accordingly so indorse the note. It 
was objected that the declaration was 
not supported. But per Curiam, "when 
the 60/. was indorsed on F.'s bill, as 
so much actually paid to defendant by 
F. ; and defendant having the money 
in his hands, it amounted to a receipt 
of so much money by the defendant 
to the plaintiff's use. F.'s cash re- 
maining in defendant's hands, when 
by the indorsement defendant is dis- 
charged from so much of F.'s note as 
against him, that money having to be 
paid by bis direction to the plaintiff, 
it is a receipt by defendant to the 
plaintiff's use." The same principle 
is equally exemplified in the more 
modem cases, decided on the well 
known dictum of Buller, J., (Tatloch 
V. Harris, 3 T. R., 180) "Suppose A. 
owes B. 100/., and B. owes C. 100/., 
and the three meet, and it is agreed 
between them that A. shall pay C. that 
100/., B.'s debt is extinguished, and C. 

II 
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may reooyer that sum against A." So 
in Israel v. Dtm^las, 1 H. JBlaok. 239, 
defendants were indebted to D.« for 
vfork, &c,, in 70/., and D., who was 
indebted to plaintiff in 401^ gave 
him an order on defendants for the 
sum in which they were indebted to 
him. The order was sent by plaint^ 
to defendants, who requested and re- 
oeived from him an order to pay or 
give credit to him for as much in their 
iiands, as was in fact due to D. ; -this 
order they accepted, but ultimately 
xei^sed to pay plaintiff, who declared 
for numey had and received, and the 
other common mimey counts ; not» be 
it observed, for work. The Comrt 
gave judgment for plaintiff, and 
though per Loughborough, C. J., it is 
incidentally observed, '' The debt of 
D. is with the assent of the parties as- 
signed to plaintiff;" he states, ^' the 
question" to be, " whether the money 
flhall not be considered as received by 
defendant to the use of the plaintiff," 
.which, as already observed, necessarily 
negatives, the idea of a debt asmgned, 
.and involves that of a debt created, 
** When defendant admitted the 
money to be due, he was that mo- 
ment estopped as it were from saying 
that it was not due." And Goulds J., 
piaces the question yet more clearly, 
and it is conceived eorrectly, in the 
light in which the older authorities 
would place it. '* This case is like 
-that of a man having money due to 
me in his hands, which I order him to 
pay to another. Now, if I pay money 
to you for another person, it is money 
had and received by you to his use. 
But where is the real or substantial 
difference, whether I in fact give you 
xaoney for a third person, or give you 
an order to pay so much money" 
(t. e., which you owe me), " to whidi 



you-ezpsessly assent ? In reason and 
•law, it is numey bad and received to 
the use of sunh third person. If my 
debtor .tender me jaooej which I g^ve 
back to him, and tell him to pay to 
another, he then in fact recdves 
money to the use of another. But .is 
there any real difference between such 
a case as the present." Heath, J., 
concurs expressly, " because the under- 
taking makes a man liable for money 
had and received" WUson, J., 
doubted, only upon the point whether 
money was actually received by de- 
fendant to the use of D. '^ Though it 
be true, that where a man is my debtor, 
he holds my money, I cannot accede 
to this as a general proposition ; that 
whenever a man is my debtor, I am en- 
titled to bring an action against him 
for money had and received." But it is 
apprehended, that in this objection, 
(which, however, only goes to the/orm 
of action), the fact was overlooked, 
that the action was not brought by the 
original creditor ; — that his debt was, 
for reasons already referred to, dis- 
charged before the new right of action 
arose ; that this could not be the old 
•right of action, and that if the debtor 
were excused from paying, expressly 
on the ground that he would pass the 
money to another person, the trans- 
action was not only substantially, but 
strictly equivalent to that supposed, 
{per CkmMy J.) of the creditor actually 
returning the money to be paid, to the 
person to whom he owed it. Now it 
should be observed, that though in 
Taylor v. Riggins, 3 East, some sort 
of doubt is cast on the case last cited, 
(per Lawrence, J.,) it is only on the 
narrow, and it is conceived, untenable 
ground last adverted to. And, in a 
much later case, Israel v. Dougkm, 
was expressly recognized, for, per EUm- 
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%onmif$^, O. J.« *' it was on accepted 
tna»fet; it was moiMy had and re- 
9(ti9ed by the <ipenitioii of the agree- 
UHmt." (WilUmmy. Btfereit, 14 East, 
1^87, tiote.) In a more reeent case, in 
which the count was for money had 
and received, the facts were, that de- 
fendants were indebted to T. (for 
money had and received), who was 
indebted to piadntifF in a much larger 
amount ; and enclosed to him the 
account of defendants, with a memo- 
vandmm transferring it to hhn ; a 
transfer, to which they afterwards as- 
sented, and T. acknowledged liiat 
he had Teceived from defendants ^e 
amonnt so transferred. The Comrt held 
that the action lay ; and thongh they 
natcnraHy rely on the fact, that the debt 
dne from defendants to T., was ibr 
money had and received, and ^tate 
that ''the legal effect of the transaction 
was, that the money was to be con- 
sidered as had and received to the 
use of the plaintiff ;" yet it is oppre- 
hettded that this could, as indeed the 
Ooinrt expressly say, only be ** by force 
of the agreement," which would be 
equally operative, whatever the nature 
of the debt originaUy owing irom 
defendant. And the narrow ground 
thus taken by WiUon, J., in Israel v. 
DouglaSy and thus apparoitly adopted 
in Wihon v. Compland, appears to 
have been in later decisions discarded, 
as in Laey v. M^Neile, 4 D. & R., 
wliere A. owed B. for poods sold, and 
being dischaiged by him, assigned to 
Idm, with the assent of C, a debt owed 
te him by the latter, who was held liable 
mt lihe smt of B., for money had and re- 
ceived. In Hodgson v. Anderson, (3 B. 
<& C), B., being indebted to C. and D., 
aothorized A., his debtor, to pay his 
debt to them, to which he assented. 
And per Ba^ky, J., in delivering tihe 



judgment of the Oourt in favour of A., 
iidio was sued fbr the debt by B., 
— , " A cre<Htor 'has a right to in- 
sist on payment to himself, or to such 
other person as he thinks fit. Whe- 
ther he can retract an order once given, 
it is unnecessary to decide ; for he is 
certainly not at hberty to retract, pro- 
vided there is a promise by the party 
to whom the authority is given to 
make the payment according to his 
authority. There was evidence of an 
express assent on the part of A. to 
the assignment : but if that yrete not 
so, there would still be sufficient to 
impfy his (tssent to the arrangement ; 
and on his assent, that part of the 
debt due from him should be applied in 
disdiarge of the debt due to C. & Co. — 
he was legally bound to pay it ;" (citing 
the dictum of BuUer, J., Tatlock v. 
Harris, quoted ante) . " Upon payment 
by A. to C. & Co., plaintiff's debt 
would be discharged, pro tanto. There- 
fore a promise in writing to make it 
obligatory on A. to apply the money 
was not necessary : because there was 
full and adequate consideration for the 
payment to C. and Co. The debt 
existed : and it was the debt of defend- 
ant : the only question was, to whom 
it should be paid." {Hodgson v. Ander- 
son, 3 B. & C, 853 ; Lacy v. Neile, 4 
D. & R.) 

It is to be collected from these 
cases, as well as from the earlier 
authorities, that the defence of the 
debtor at the suit of the original creditor, 
and the right of action of the party 
appointed to receive the debt, are 
dependent and correlative : because, 
as already shown, ante, p. 91, it is 
an essential ingredient in the defence, 
and the new right, that the old debt 
should have been discharged. Thus 
in Cuxm v. Chadley, 3 B. & C, 594, 

h2 
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defendant being debtor to A.> and also 
to the pbuntiffj desired the plaintiff to 
place to his, the defendant's debit A.'s 
account; to which plaintiff assented, as 
did A. But, ^*per Curiam/* plaintiff is 
not proved ever to have said, " I will 
take you A. as mj debtor, and discharge 
defendant." The dealings of the parties 
have not been altered : plaintiff's has 
not been improved, nor defendant's de- 
teriorated. It amounts at most to ac- 
cord not to satisfaction. It cannot be 
said that A. could have been made to 
pay the money to plaintiff, or that de- 
fendant is discharged." This, it is 
obvious, is apparently at variance with 
the case previously cited; but it 
is not so, when it is observed that in 
the latter case the Court do not, except 
by an obiter observation, cast any doubt 
upon the principle, that if there had 
been evidence of a decided intention to 
discharge one debt by the other, that 
would not in itself, apart from mere 
payment, have constituted by force of 
such discharge, a defence : they only 
intimate that, in their opinion, there 
was not such evidence. In Wharton 
y. Walkery 4 B. & C, the principle 
of the earlier cases was more distinctly 
recognized. The plaintiffs, there, had 
received from defendants' creditor, an 
order for the payment of his debt to 
them : but though plaintiffs sent defend- 
ant the order, there was no direct com- 
munication between them, and it was 
only to his creditor that defendant pro- 
mised to pay, and from him received a 
full discharge on the faith of such pro- 
mise. The Court upheld a nonsuit : 
partly on the ground taken by Wilson^ 
J., in Israel y. Dougla^s^ but principally 
because the intermediate debt was not 
extinguished as between defendant and 
his original creditor. Per Bayley, J., 
** If by an agreement between the three 



parties, the pbiintiffs had undertaken to 
look to the defendant, and not to their 
original debtor, that would have been 
binding, and the plaintiffs might have 
maintained an action on the agreement; 
but in order to give them that right of 
action, there must be an extinguishment 
of the intermediate debt.'* And all the 
Judges distinguish the case from 
Wilson V. Coupland, and liken it to 
Cuxon V. Chadley, on that ground, the 
dictum of Buller, J., in Tatlock v. 
Harris, being expressly appealed to, 
and affirmed. In Fairlie v. Benton^ 
8 B. & C, the same principles were 
recognized. There, the plaintiff had 
received from A. an order to receive 
from defendants the amount alleged to 
be due from them to A. ; but after it 
had been presented to them, the only 
evidence of their acquiescence, or of 
the existence of any debt due from 
them to A., was, that they had re^ 
fused to advance A. any more money, 
because there was upwards of 200/. 
due to the plaintiff on the orders lodged 
with them. The Court entered a non- 
suit ; and Lord Tenterden, C. J., said, 
in delivering judgment, — '* It is a 
general rule of law, that a chose in 
action cannot be assigned. There is, 
however, an exception to this rule ; it 
has been held, that where it has been 
admitted, and agreed beyond dispute, 
that a defined and ascertained sum is 
due from A. to B., and that a larger 
sum is due from C. to A., and the three 
agree thatC. shall beB.'sdebtor instead 
of A., and C. promise to pay B. the 
amount owing to him by A., an action 
will Ue by B. against C. Here there 
was not any defined and ascertained sum 
due from the defendant to A., and it 
lay upon the plaintiff to show that this 
was so ;" and it is to be observed, that 
this is precisely the distinction 
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pointed out as appljring in the case of 
Brind y. Han^hirCy (cited ante^ 86) 
between cases of an order on a debtor^ 
and on a person not a debtor ; in the 
latter case, the most express proof 
being requisite that he received money, 
not only to be delivered to the plaintiff, 
but for him, as his agent, and to his 
use. It is to be added also, that in 
Fairlie v. Benton^ the defendant's 
counsel distinctly admitted the law 
to be as had previously been stated 
in Wharton v. Walker ; and that 
the Court state it substantially in 
the same terms, and in the terms 
equivalent to those in which the 
principle is laid down ^er Buller, J., 
in the dictum in Tatloch v. Harris. 
It must be distinctly observed, that 
the decision in Fairlie v. Benton, 
went on the ground that there was 
no debt to be dealt with, for if con- 
sidered as having gone on the ground 
that the exact amount was unascer- 
tained, it must be taken to have been 
overruled in Crowfoot v. Gumey, 9 Bi. 
375, where theCourtdistinctlynegatived 
the proposition, that an assignment of 
a debt cannot take place except in 
respect of a precise and ascertained 
amount, i, e., ascertained at the time. 
" All that can be required is, that the 
debt assigned, should not be larger 
than the sum due to the party assign- 
ing.'' In that case, there was a distinct 
admission on the part of defendant 
that there was a debt due to the party 
assigning, and he only stated the amount 
not to be ascertained ; (whereas in 
Fairlie v. Benton, there was no evi- 
dence of a debt at all ;) and in Brind y. 
Hampehire, it only "appeared" by "the 
accounts " of the party professing to 
remit the debt. In Crowfoot v. Chir- 
ney, it is to be observed, Alderson, J. 
recognizes the principle laid down in 



Hodgson v. Anderson^ " that a cre- 
ditor having once given an order for the 
payment of his debt to a third person ** 
(t. e.y to whom the creditor is indebted) 
" has no right to revoke that order," 
provided that there was promise by the 
person to whom the authority is given 
that he would pay according thereto. 
So in Hutchinson v. Heyworth, 9 
A. & £., the case is thus stated, per 
Bentnan, C. J., in dehvering judgment : 
— "H. and J. being indebted to R. 
and Co., and in the common course 
of things expecting* (it is to be ob- 
served, it was not stipulated that there 
shouldhe) "further advances, &c., autho- 
rized defendant to pay money out of cer- 
tain funds, to the extent of 5,000^., to 
R. and Co., in liquidation of the whole 
or part of their debt. The defendant 
gave to R. and Co. an undertaking to 
do so, but conditionally that a guaran- 
tee shall be given, which was given, — 
' R. and Co. do give, and accept the 
undertaking of defendant.' The whole 
of this taken together appears to con- 
stitute an appropriation of funds to 
the extent of 5,000L, to R. and Co., 
or else to an equitable assignment of 
those funds ; but whether it be an ap- 
propriation or equitable assignment, it 
is not in either case revoked by the 
bankruptcy of H. and J.^' And the 
Court mention Crowfoot v. Gumey, 
among other cases, as in principle 
supporting these views. So in Walker 
V. Rostron, 9 M. & W., where all the 
previous cases were cited; the facts^ 
were, that B., who was indebted to 
plaintiffs, gave defendant an authority 
to hold goods for them, to satisfy the 
debt so due to them ; an arrangement 
to which all parties agreed. And per 
Curiam, " There was a good considera- 
tion ; the existence of a debt, though 
not due instanter" (being on bills 
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not dne). ''It cannot be doubted, 
that if a man hold a bill, of which 
another was the acceptor, and both 
were to go together to a banker, 
who had money of the acceptor's de- 
posited with him, and it were agreed 
among them, that the banker should 
hold that money till the bill was satis- 
fied, and if not satisfied, that he 
shoidd pay the bill out of that money, 
that would constitute a good consi- 
deration, and it could not be altered 
afterwards except by the assent of all 
parties." A verdict for plaintiff was 
therefore upheld. In the last two 
cases, the direction was not so much 
to pay a debt, as to transfer funds de- 
posited with the party ; but the prin- 
ciple applicable to both cases is, it is 
conceived, the same — and that, as 
clearly established by the current of 
cases is, that the assent of all parties. 
I.e., of the owner, or of the holder of the 
money or goods — ^and of the creditor, 
and the debtor, {Tibbitts v. George^ 
5 A. & E.) constitutes an arrangement, 
irrevocable except by the dissent — not 
conditionally on the assent, of the 
creditor, who is appointed to receive 
the debt, money or goods. {Atkins 
V. Barwicky cited ante,) The cases 
which have been adverted to, in 
which the basis of the transaction 
is a precedent debt, must be care- 
fully distinguished (especially with 
reference to this point) from the class 
of cases with which Hutchinson v. 
Hey worth, and Walker v. Rostron, 
though closely connected with them, 
must not be confounded : i, e,, cases in 
which the consideration for the as- 
signment is, partly, future advances. 

Now to apply the doctrine of the 
foregoing decision to the class of cases 
represented by Chamberlyn v. Delarive. 
The instrument delivered by defendant 



to the pUntiff in that cas^ must be 
taksn to haTe been a mere aiUhority to 
receiiD^ the debt due from the former^ 
Because,, though, as the only reason 
assigned for its not being a bill of exr 
change was, that it was not made pay^ 
able to ordw, or to bearer, it must be 
deemed to have been a bill, as all the 
old entries describe the custom on bills 
to be to pay the payee without adding 
any negotiable words (Lutw. 231, 277, 
891; 17 Brownl. 77\ CUft. 916) : and 
in BurcheU v. Slocock, Raym, 1545, it 
was adjudged, on demurrer, that the 
omission of such words did not render 
an instrument less a bill or note (a de- 
cision which was supported in Smith 
V. Kendall, 6 T. R., 124 ; and Cheet- 
hamy. Butler, 5 B. & Ad. 839), yet 
not only did the Court give judgment 
on the contrary supposition, but even, 
if the instrument be considered as a 
bill, not having been accepted and not 
being negotiable, it conferred no right 
of action on any one but Chamber- 
lyn himself, whose laches in not pro- 
curing acceptance, could only discharge 
defendant upon the bill, not upon the 
original cause of action ; and therefore 
it could only operate as a substitution, 
of one chose in action for another^ — ^not 
as the extinguishment of one chose ia 
action by its exchange for another, as 
in the case where an accepted bill, or a 
bill or note negotiable, is assigned; 
because there the creditor to whom it 
is given gets the money itself; or can- 
cels a debt to an equal amount due to 
him from the party by whom the in- 
strument is payable ; so that the prin- 
ciple of the cases previously considered 
comes into operation : whereas, when 
the right of action on the instrument 
is only available by the party to whom, 
and (^gainst the party by whom, it is 
given, — it is but the substitution of 
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one right of action for another, which 
is no defence nnless that which is sub- 
stituted be of a higher nature. Thus 
in 6 Henry VII., fd. II, the Court 
said, " if defendant had pleaded a con- 
cord that he should pay 10/. at a cer- 
tain feast, then if the day is passed, 
and the money is not paid, it is no 
concord ." Hussey, J., said, "if the de- 
fendant had pleaded a concord that he 
should pay to plaintiff 10/. at such a 
day, or after — ^which he had done, it 
would be no concord : for that it is no 
concord unless it be executed immedi- 
ately ; for if, in such case, the plaintiff 
brought his action of debt or trespass, 
it would be no plea — that they had 
agreed between them, that defendant 
should pay 10/. by a day not come, for 
that the action could not be determined 
without satisfaction** "It would be 
otherwise" (it was said) in an arbitre- 
ment, " on the principle — * transit in 
rem judicatum :' but concord without 
execution would be no plea ;" which 
was conceded by the whole Court, who 
added, " That, therefore, as it would 
be no concord if the action were 
brought before the day — if the day 
were arrived before action, and the de- 
fendant had paid the money — it would 
not change the case : for the payment 
could not make it a concord which was 
no concord before. And so here, 
though the plaintiff hath received the 
money, that is no defence, for that it 
is not, by reason of anything a concord^ 
according to the effect of his plea.'* 
Fairfax, J., and Tremaile, J., agreed, 
that if the defendant agreed to give to 
the plaintiff 10/. such a day, and beibre 
that day the plaintiff brought his ac- 
tion, that is not a concord, nor bar ; 
" for the plaintiff had no means of 
causing him to perform it;" t. e. ess- 
cept by an action of no higher nature. 



So in Balstone v. Baxter, Cro. Eliz; 
304, in debt, on an obligation for 
the payment of 10/. at a day certain, 
plea, that plaintiff did agree with him, 
that if he would pay 6/. before the 
day, and the 4/. residue at a day after,' 
he would accept it in satisfaction of 
the 10/. ; that he paid the 6/. at the 
day so agreed upon, and promised that 
he would pay the residue on the other 
day, so agreed upon, and that plaintiff 
did then accept the said promise in 
full satisfaction of the 10/. On de- 
murrer the Court adjudged for the 
plaintiff, for it is a concord executory, 
and the promise to pay the residue is 
a thing in action, and can be no bar of 
a debt which is certain. So in Love* 
lace V. Cocket, Cro. Car. 85, & Ho- 
bart, 68, in debt on bond, defendant 
pleaded acceptance of another bond 
in discharge : ruled by the Court to be 
ill. MaynardY, Crisp, ib, 86, similar 
plea held bad. So Cro. Eliz. 716; 
Ltttterfbrd v. Le Maire, Cro. Jac. 
579; Noyes v. Hbpgood, ib, 650; 
Rawden v. Strutt, Hobart, 69. So in 
Norwood V. Grype, Cro. Eliz. 727, 
in debt on a bond for payment of 8/., 
defendant pleaded that he and one J. 
made an obligation to plaintiff of 14/., 
for the payment of 71, at a day to 
come, in discharge of the said bond of 
8/., and in discharge whereof the plain- 
tiff accepted it ; on demurrer, adjudged 
for the plaintiff: for one deed cannot 
determine a duty on another deed. And 
it will be observed, that a bill when given 
as that in Chamberlyn v. Delarive, till 
it be accepted, charges the drawer (if at 
all) as a promissory note payable by 
himself: which, when unnegotiable, 
would: clearly come within the prin- 
ciple of these authorities. This ap- 
pears to have been the ground of the 
dedsioB in Cwmberr. Wane, 1 Strange^ 
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425, though it does not distmctly ap- 
pear in the report, which states that 
defendant gave plaintiff a promissory 
note in satisfaction, and that the plain- 
tiff received it in satisfaction, and 
the Court saying, ^'Why is a simple 
contract to pay money a satisfaction 
for another simple contract of three 
times the value? In the case of a 
hond, another has never heen allowed 
to he pleaded in satisfaction without a 
bettering of the plaintiff's case, as by 
shortening the time of payment. Nay, 
in all instances the bettering his case 
is not sufficient : for a bond with sure- 
ties is better than a single bond ; yet, 
that will not be a satisfaction, 1 Brownl. 
47, 71 ; 1 Roll. Abr. 470." And, 
though the case went partly on the 
sum being smaller than that of the 
debt, as to which it is overruled, {Sibree 
V. Tripp, 15 L. J., Ex.) yet, as observed 
per Pollock, C. B., in the case last 
cited, it does not appear that the note 
was negoHahle, and the argument of 
the defendant's counsel, assented to by 
the Court, went as much on the point 
** that where one contract is pleaded in 
satisfaction of another, it ought to be of 
a higher nature, (Hob. 68,) and that one 
bond could not be pleaded in satisfac- 
tion of another, 1 Mod. 225 ; 2 Keb. 
851." 

Although therefore laches, such as 
occurred in Chaniberlyn v. Delarive, 
might be sufficient in any case to show 
that the instrument had been accepted 
in satisfaction, a plea to that effect 
would have been specially demurrable 
if it did not disclose who were the par- 
ties to the instrument and what were 
its terms; and ifthe plea disclosed that, 
— as in that case, — the instrument 
could only give a new right of action 
between the same parties — it could only, 
for the reasons referred to, be considered 



as the substitution of a chose in action 
(for as a chattel it could not possibly 
be of any value save as carrying with 
it such new right of action), and there- 
fore must be open to the objection 
founded on the principle just referred 
to. But a bill or note, when it does 
not confer a right of action on the 
party taking it, may be considered as a 
chattel, and of value to the party giving 
it, {Yates-v, Sherringham, 13 M.& W.) 
and in that view its acceptance in satis- 
faction would not be open to the objec- 
tion alluded to. The property in bills 
or notes may be in others than those 
who have the right of action upon the 
instruments, {Evans v. Keymer, 1 B. & 
Ad. ; Bull V. Fancourt, IB. N. C.) 
Trover will be for them: (see cases 
dted, Harrison's Digest, title, " Tro- 
ver"), or special actions on agreements 
to sell them, apart from any transfer of 
a right of action upon them. (Stavart 
V. Eastwood, 11 M. & W). And it is 
not clear that even where, as in James 
V. Williams, 12 M. & W. it does not 
appear on the plea that either the de- 
fendant had, or that the plaintiff upon 
the transfer took, any right of action 
on the instrument, and it is simply 
stated *' that defendant delivered to 
plaintiff at his request divers bills of 
exchange for the payment of certain 
sums of money therein respectively 
mentioned, and amounting," &c. (queiy 
if the amount could be material ? Sibree 
V. Tripp, 15 L. J., Ex.) " which said 
bills the plaintiff then received," &c. if 
it be added '' in satisfaction and dis- 
charge,'' &c. the plea would not be 
analogous to those of the acceptance of 
a chattel in satisfaction ; which even 
in the times when pleas in satisfaction 
were construed most strictly were al- 
ways considered as good, even when 
the demand was in the nature of a 
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debt and certain. Thus, in the ancient 
case already cited ante, p. 103^ it was 
admitted per totam Curiam^ that a con- 
cord executed by the actual giving (or 
doing) and acceptance of the thing 
agreed for would be a good defence^ 
and in 32 Henry YI. fol. 9, (in debt,) 
it was said per Moile, J,, " If I am 
bound to you in an obhgation to pay 
you 20/. — ^and I at the day assigned pay 
you a horse in satisfaction of the sum 
and you agree to it, you shall be barred 
of your action." Danby, J. : " You say 
true;" although he drew a diversity 
between the case of a duty for the 
mere payment of money, and one for the 
performance of a collateral act, a dis- 
tinction drawn in all the cases. (Blake's 
case; Peyto€^s case; and Pinners case^ 
Coke ; et vide 2 B. III. fol. 23.) So in 
9 Hen, VII. fol. 21, per Vavasour, J. : 
If I am bound to you to pay you 10/. at 
such a day, and if I give you a horse 
for the 10/. and you receive it, I am 
discharged, for the property is charged. 
And per Danvers, J. : If I am so bound, 
and I pay you a horse for the 10/. I 
am discharged — though the horse is 
not silver nor gold. See precisely the 
same language adopted |>^ Maule, J., 
Maillard v. Argyle, 6 M. & G. So 
in Young v. Budd, 1 Raym. 60, in in- 
debitatus assumpsit defendant pleaded 
that he gave to the plaintiff a beaver 
hat in satisfaction of the promise, 
and that the plaintiff accepted it in 
satisfaction. Plaintiff traversed the 
acceptance in satisfaction. And the 
Court on demurrer held the traverse 
good; for if defendant had pleaded 
the gifl without averring acceptance of 
it it had been ill : the plea was also 
held good, though excepted to. (And 
see Webb v. Weatherby, 1 B. N. C. ; 
Paine v. Masters and BawUns v. Hawk-^ 
show. Strange ; Bidley v. Tindal, 7 A. 



&E,; Sibreey. Tripp, 15 L. J., Ex.) 
In the latter case, where the authorities 
on the point were reviewed and recog- 
nized, it seemed to be supposed that 
there was something inconsistent with 
this well-estabUshed doctrine in Cum- 
ber V. Wane, cited ante. But it is 
conceived there is no such incon* 
sistency : for that the real point of 
that decision was as to the substi- 
tution of a mere chose in action — and 
of something which could only be a 
chose in action against the party giving 
it, and that what is said as to the taking 
of a less sum refers to the mere pay- 
ment of money; in which case it is 
undoubted law that a less sum is no 
satisfaction of a larger. But there is 
not a syllable in Cumber v. Wane, in- 
consistent with the well-estabhshed 
doctrine, that the acceptance of achattel 
of some but uncertain value is a good 
defence, on the principle laid down by 
LitUeton in exact conformity with the 
old authorities just cited. But when 
per Alderson, B., in Sibree v. Tripp, 
it is said that the mere acceptance of a 
piece of paper would be a good bar, it 
is conceived that this must be taken to 
have been intended as a mere extreme 
illustration, not a deUberate deduction 
from the doctrine referred to ; for that 
is obviously carrying that doctrine to 
a much greater extent than any of the 
authorities warrant, as in all of them, 
especially that cited by the Court from 
Littleton, the instances are of things 
not merely of some but of substantial 
value (silver and gold — or a horse), 
and further, things of which the Court 
could see that they were susceptible of 
an extrinsic value, indefinitely above 
their intrinsic money value, and though 
perhaps the obiter dictum of Pratt^ 
C. J., in Cumber v. Wane (which is 
perfectly separate from the decision in 
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that case) cannot be supported, that 
tiie Court must see that the sati^Mtti<m 
be reasonable, it is submitted that 
the plea cannot be good if it appear 
upon the &0e of it that the satisfac- 
tion is unreMonable, and that there 
ia no reason in point of principle 
for the admitted necessity of distinctly 
disclosing on the face of a declaration 
on assumpsit that the consideration 
was- of some value, which is not 
equally applicable to the case of a plea 
of accord and sati^action — ^if, indeed, it 
be not applicable in a greater degree. 
Now, (to apply this to the case in 
qlDiestion) although ooimts in assumpsit 
have been held good in which the con- 
sideration was the mere delivery of 
some document conferring no right, 
and in which plaintiff could take no 
interest from the party giving it — such 
counts would undoubtedly have been 
bad had it appeared that the paper 
could be of no legal value, and in point 
of fact they always carefully disclose 
the circumstances giving it such value. 
Upon these grounds it appears that 
if in the prinoipal case the instrument 
had been a note by Heddy in favour 
of the defendant a plea stating the facts 
would have been good, ibr it would 
have disclosed that defendant had a 
right to sue upon the instrument, so 
that his. delivering it up would have 
been a good consideration for an ac- 
cord, as it would undoubtedly be for 
an action ; even though it appeared 
(the instrument not being negotiable) 
that no interest in it was transferred to 
plaintiff beyond- that of possession: 
for defendant would thereby have 
inourred a d^riment^ which would 
rensder it immaterial whether plain- 
tiff received a benefit. {Meredith v. 
CkutCt Baym. 759 ; «ad Lovers case, 
Saikeld ; Piliamvi. MieropyBwnr,; Tip* 



per v. BiekneUy 3 B.N.C. ; Bainhridge 
y. Firmetone, 8 A. & E. ; Griffith r. 
Owen, 13 M. & W. ; Baikes v. Todd, 

12 A. & £.) For there is an obvious 
distinction between the surrender and 
the substitution of a right of action. 

Thus, also, had the instrument deli- 
vered- up been one payable by the 
plaintiff to defendant, there would have 
been a good defence, disclosed by 
a plea stating that such an instrument 
(setting it out) was accepted by the 
plaintiff in satisfaction ; for it would 
have been exactly analogous to the 
species of defence exhibited in the 
cases adverted to in an earlier part of 
this note, and in which one debt is 
discharged by another : but it is to be 
observed that in such a defence it 
would be an essential ingredient that 
the amounts were equal ; for debts are 
things as certain in value as money, and 
are not as chattelsare of uncertain value. 

Again, had the instrument been 
one by which the plaintiff was liable 
to pay the amount to some third 
party, from whom the defendant had 
either received it as bailee, or had 
come casually, not unlawfully, pos- 
sessed of it ; it should seem that under 
special circumstances disclosed on the 
record there might be good considera- 
tion for a plea* in accord, as certainly 
there might for an action, {Betts v. 
Gibbins, 2 A. & E. ; Griffiths v. Owen, 

13 M. & W.) 

But to consider the case as that of the 
delivery of a mere chattel it would be 
necessary that it should appear that the 
instrument neither involved any right of 
action against plaintiff, nor in favour 
either of plaintiff or defendant, and that 
it was one to which strangers alone were 
parties. In such case it is conceived a 
plea might be supportable provided it 
sufficiently stated special circumsftances 
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diowing a lawM considemtioxi of same 
l^al value. Bat^ otherwise, as in any 
such case;, primi facie there would he 
no legal consideration it is conceived 
die pka would not he sustainahle. 

Considering the instrument in Cham- 
berlpn y . Delarive then, 9Aper se a chose 
in action — i. e. as a hill, which it was hy 
the drawing and indorang {Miller v. 
Thmnean, 3 M. & G. ; Abrahame v. 
Skinner, 12 A.& E. ; Eobineon v. Eetf" 
nolde, 3 Q. B.), its acceptance in satis- 
faction hy the plaintiff could have heen 
no har, and his laches^, although amply 
sufficient to discharge defendant from 
the action on the hillf could he no de- 
fence as to the origmal cause of action, 
seeing that the instrument could be no 
legal satisfaction thereof. But taking 
the instrument, eitiier as a hill or 
as a mere order or authority to 
receive the deht of Heddy, provided 
there had been any previous agreement 
on the part of the plaintifTto take it, a 
good plea perhaps might have been 
supported ; sed quare ? upon the prin- 
ciple on which the declaration was sup- 
ported in Boekenham v. Thacker, 2 
Vent. 71, 74, where the plaintiif de- 
clared that A. was indebted to him in 
a sum not exceeding 12^. and that de- 
fendant, as he the defendant said, was 
indebted to A. in 12^. or thereabouts : 
that defendant, in consideration that 
plaintiff at his reipiest would procure 
an order from A. in writing to defend- 
ant for payment of the money which 
defendant owed A. or any part thereof 
to the plaintiff, promised to pay 
the money according to such order. 
That plaintiff procured such order, &c. 
which he showed to defendant, &c. It 
was held that the debt was sufiiciently 
averred, "but that, if it were not so, the 
prpewring the fiote at defendant e re- 
qu9$twa9 sufieient ctnmderatian" and 



d fortiori it shoi^ seem the gtmnff^ 
such a note at the request of a part^ 
might be a good consideration for am 
accord: for theve appears the same 
distinction in the case of an accord as. 
in that of an agreement between a con- 
sideration executed and executory; in 
the latter case a consideration sufficing 
which in the fonner case might be 
inadequate. {FerMaide, J., Tempest v. 
iTt^m^, 10 Jurist, 1039.) And whereas, 
in a plea that plaintiff accepted such 
an order in satisfaction, its intrinsic 
value alone could be considered (i. e» 
as a chose in action simply) on a 
plea that it was agreed that if de- 
fendant would give plaintiff such an 
order the latter would discharge the 
debt, the debt would on defendant's 
forthwith giving the order be dis- 
charged by virtue of the agreement^ not 
of the acceptance. 

If, however, in a case like that in the 
text, there were no such executory or 
previous agreement on which the order 
was given, the defence could only be 
considered as founded on the princi- 
ples of the class of cases adverted to ia 
the earlier portions of this note. In 
the principal case the distinction was 
not drawn perhaps with sufficient, 
clearness between such a defence and 
one founded on the taking of a bill or 
note ; for all that is. said in the judgr 
ment about laches is only applicable to 
the instrument considered as a bill, note, 
or cheque ; and the distinction is more 
accurately drawn in recent cases where 
Chamberlyn v. Delarive has been rer 
cognized. Thus per Pollock, C. B., 
{Griffiths V. Owen, 13 M. & W.) : " If 
a debtor give his creditor a cheque foi^ 
the amount of his debt, and the ore* 
ditor holds it for an unreasonable time 
without presenting it until the banker 
fails, the debt is discharged." And 
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when in the same case it is said^ " the 
cases of Chamherlyn v. Delarive and 
Kearslake \, Morgan establish this, that 
in the case of a money demand if the 
creditor accept a promissory note or an 
order (in writing) for the payment of 
money on account of his debt that is a 
sort of qualified or conditional pay- 
ment/' it seems clear from the context 
and from what is said in the subsequent 
caseof Jiarman v. Williatna, 13, M. &W. 
that this is to be considered as applying 
only to a bill, note, or cheque negoti- 
able* And as a mere authority to 
receiye or pay a debt when in writing, 
which it need not be, will usually not 
be negotiable even if amounting to a 
note or bill, it is important to con- 
sider the real ground of the defence 
founded on the creditor's dealing with 
such an authority. 

It will be proper previously however 
to observe that if the instrument in 
the principal case had been a cheque 
payable on demand upon a banker or 
a party who had cash of defendant's in 
his custody, and it could have been 
proved that the plaintiff ''took the 
cheque as cash" (in common parlance) 
— a common plea of payment might 
have been supported. {Hough v. Mag, 
4 A. & £. 954.) But then it is very 
important to draw this distinction — 
that such a defence would be totally 
irrespective of the instrument itself 
(which would only be evidence of it) : 
and that it would amount to this, that 
plaintiff consented to consider the cash 
appropriated by the cheque as paid 
virtually to himself; t. e. he consti- 
tuted the banker his agent to hold the 
money ** to his use :" the effect of 
which has been already elucidated : 
and that this would be the nature 
of the defence is apparent from 
this, that the plaintiff's remedy 



for non-payment would not have 
been against the hanker (unless the 
latter had on the principles alluded to 
contracted a new liability to him), but 
against the defendant (see forms of 
counts against the maker of a cheque 
in books of pleading referred to p. 
38,) who would have an action against 
the banker {Marzetti v. WiUiamSy 1 
B. & Ad.) that it would have been part 
of defendant's proof to show that the 
banker had the money: and that so 
long as the banker continued to have 
it, the plaintiff would not be precluded 
by any length of laches in non-pre- 
sentment : though if he delayed any 
longer than a reasonable time, it would 
be at his risk. {Serle v. Norton, 9 
M. & W. ; Brook Y.Mitchell, 110 ib.; 
Alexander v. Burehfield, 7 M. & 6.) 
The defence would, it will be observed, 
be totally different from, indeed the very 
reverse of that which has been alluded 
to, and with which the phrase adopted 
in common parlance, as to taking 
the cheque in payment, may cause it 
to be confounded — viz., the defence 
founded on the acceptance of a chattel 
as payment; for the essence of such a 
defence is that the thing itself — not, as 
in the case of a cheque, the cash it 
represents — is the satisfaction. It is 
to be added that it does not appear 
that in Chamberlyn v. Delarive Heddy 
had money of defendant's in his hands 
—if that had appeared, the plea of 
payment on the principles here sug- 
gested might have been sustainable. 

Now it results from the doctrine 
established by the authorities already 
adverted to on this subject, that con- 
sidering the instrument given in 
Chamberlyn v. Delarive as an order to 
pay a debt, — ^until the intermediate 
debtor (as Heddy in the principal 
case) has assented to the conversion 
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of his debt> and the change of his 
creditor^ he can odIj, if at all> be bound 
to pay, to any other than his original 
creditor, as to the agentofauch creditor, 
and the party receiying the authority 
can only be considered as the agent 
of the party giving it. Therefore 
any negligent or improper dealing 
with the authority can only he a ground 
of action for damages against the party 
so dealing with it. For until the in- 
termediate debtor has assented, his 
debt is not discharged, and that, as we 
have seen, is the only consideration for 
discharging his creditor's debt to the 
party receiving the order. Then a 
plea merely disclosing facts showing 
such negligent or improper dealing 
with the authority, without showing 
distinctly that there occurred that 
assent of the intermediate debtor, 
must merely amount to an informal 
setting-off of uncertain damages for a 
breach of duty against a certain debt. 
{Francis v. Baker, 11 A. & £. ; 
Thomson v. Redman, 11 M. & W.) 
Thus a plea was held bad on general 
demurrer (and would, it is conceived, 
have been unissuable), which, in a 
case substantially similar to that in 
the text, thus stated the defence, 
{Gifford V. Whittaker, 8 Jurist,) 
''that, before the commencement of 
ihe suit, to wit, &c., defendant gave 
to plaintiff, and plaintiff then received 
from defendant, authority to receive 
for, and as the agent of defendant, 
certain monies to a large amount, to 
wit, to an amount exceeding the mo- 
nies in the declaration mentioned, then 
due to defendant, and out of those 
monies to pay himself money, to wit, 
to the amount of the monies in the 
declaration mentioned, in Aill satisfac- 
tion and discharge of the pronuses. 



&c. in the declaration mentioned, 
and of all damages that might be 
by plaintiff sustained by reason of 
the non-performance thereof; and de- 
fendant, at the time of giving the said 
authority, did, at plaintiff's request^ 
intrust plaintiff with the sole collection 
of, and endeavouring to collect, the 
said monies, upon the terms then as- 
sented to both by plaintiff and defend* 
ant, mz,, that plaintiff should use rea- 
sonable care, diligence, and skill in 
endeavouring to collect and receive 
the said monies, and that defendant 
should not collect or receive, or endea- 
vour to collect or receive, the said 
monies, otherwise than by the agency 
of plaintiff, so created and authorized 
as aforesaid ; and further, that, after- 
vrards, and before the commencement 
of the suit, &c., plaintiff had the op- 
tion of receiving, and then might and 
ought to have received, the said mo- 
nies, to a large amount, to wit, to an 
amount exceeding the monies in the 
declaration mentioned, in pursuance of 
the said authority and trust, and had 
then also the option of paying himself, 
out of the said monies which he might 
so have received, the amount of the 
monies in the declaration mentioned 
in such satisfaction and discharge as 
aforesaid. Averment, that plaintiff 
did not use reasonable care, &c. in 
endeavouring to collect and receive 
the said monies, or any part thereof, 
&c., but on the contrary thereof, while 
the said authority and trust were in 
full force, and not in any way re- 
nounced by plaintiff, and after the 
making of the promises in the decla- 
ration mentioned, plaintiff so care- 
lessly, &c. conducted himself, &c., 
that, by reason thereof plaintiff did 
not receive the said monies, or any 
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|Hrt thereof, and thereby, without any 
act or default of defendant, and with- 
out the priiitj or consent of defendant 
before the commencement of the suit, 
to wit, &c., the chance of the said 
money, or any part thereof, ever being 
received by or on behalf of defendant 
became, and was, wholly desperate, 
and the said monies were thereby, and 
still are, wholly lost to defendant." 
This plea, even if it had not expreMy 
wtaied that the plaintiff only dealt 
with the order as the offent of ike 
defendant, would equally have disclosed 
that fatal defect in the defence, by the 
absence of any allegation of the third 
party's acquiescing in the arrange- 
ment, which, the authorities already 
cited have shown, would be essential 
to the discharge of ^e defendant in 
such a case. And though under cer- 
tain circumstances an agent, as such, 
may make a debt his own, it is of the 
essence of that defence that the plea 
should distinctly show such act on his 
part as would in law have that ef^ct 
{Bolton V. Richards, 6 T. R. ; Eylee 
V. Ellis, 4 Bi. ; Field v, Carr, 5 «.) ; 
and though the plea just instanced 
was not so altogether open to the 
objection urged against that in BailUe 
V. Moore (cited post p. 1 1 1), that it did 
not disclose that plaintiff might have 
received the money {Smith v. Ferrand, 
7 B. & C), this would not have been 
sufficiently stated, no particular per- 
sons being named from whom money 
was due, and there being no specific 
averment that such persons had in 
their hands money of the defendants, 
or money which they were bound to 
pay to him or his agent in any cer- 
tain ascertained amount : the phrase, 
**that monev was due to defendant'* 
simply importing «om& amount, whidi 



might be wholly unsetded. {Brind v« 
Hmmpshire; FatrHe v. Denton, and 
Cremftfrdv. Oumey, noted ante,^. 101.) 
New it is submitted that, considering 
the case of Ckamberlyn v. Bekarise 
only as one of authority to receive a 
debt, the only way in which the plea 
could have been rendered good would 
have been by taking the time which 
the plaintiff allowed to elapse, as evi- 
dence that he had induced Heddyto 
assent to the assignment, or the con- 
version, of his debt. That such delay 
would be such evidence is clear, fer 
any jury would be warranted in pre- 
suming that had the plaintiff lemiit 
trwn Beddy that no debt was doe 
from him to defendant, or that, if 
there were, he would not consent to 
accept plaintiff as his creditor, that 
the plaintiff would not have hesi* 
tated to inform the defendant, and to 
re-enforce his claim against him. Thus 
construing the facts, the plea would 
have been (as to IS/, parcel, &c.), 
*' That after the accruing, &c., it 
was agreed between the defendant, 
the plaintiff, and one Heddy, who 
was indebted to the defendant in 
the said sum of 18/., that the said 
Heddy should then be, and he then 
accordingly was, discharged by the de* 
fendant £rom the said debt due to him 
from the said Heddy ; and that the 
plaintiff should then, and he accord- 
ingly then did discharge the defend- 
ant from the said sum of 18/. so due 
from the defendant to the plaintiff. 
And that in consideration thereof, 
ttue said Heddy should thencef0^ 
ward hold the said sum of 18/. to 
the use of the said plaintiff, and pay 
him the same upon request ; and there- 
by and by reason of the premises, the 
defendant did then discharge the said 
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Um to the defendant ; and thaienpon foots ave properly pleaded. Thus la 

and then and by reason of the pre- BaUHe y. Mbotc^ 10 Jurist, 592, de- 

naaes, the said Hed^ did hold the feodant pleaded, as to 401., that after 

said sum to the use of the plaintiff, tiie aeoruing, &c. one B. was indebted 

and the defendant became and was dis- to him in a larger amount than the 

duHEged by the plaintiff from the said said snm of 40/. Sdc^ and that defend- 

eauses of action as to the said sum ant authorized plaintiff to receiye tlie 

of 18/. parcel, &c." When the aaid sum so due [not *' as so due,'*] 

Gonrt, in the principal case, say that to him from B. ; and that pkdntiff, in- 

" in taking the note or order plaintiff slead of recovering the said sum from 

oe^utrfffl? an tn^ere^^ in the 18/. due from, B., elected to reoeiye, and did receive 

and to be paid by, Heddy," — (clearly and take from B. a bill of exchange 

implying an interest conditional on for and on account of the said sum, and 

fieddy's assent,) and *' that if plaintiff appropriated and retained the said bill 

had received it he would have received in liquidation and discharge of the eaid 

it to his own use, and not to defend- debt" (some irrelevant allegations are 

ant's," — ^they evidently had in their omitted). Now as the concluding 

nnnds the «^(»tf« of defence which rests words were correctly construed as im- 

on the authorities before adverted to : porting a discharge, not of the debt 

but which authorities also show that due from defendant, but that due from 

the plea would not be good, unless in B., and in that sense could not be 

substance it were similar to that which carried beyond the effect of the other 

has been just suggested. And the allegation — ^and as there were in the 

Court, it may fairly be considered, plea no allegations importing B.'s assent 

construed the facts as, in one sense, to a conversion of his debt, or to ac- 

evidence of such a defence, because oepting plaintiff as his creditor — the 

they observed, " the plaintiff substi- case appeared upon the record purely 

tated himself" (t. e. conditionally on as one of agency ; and then the fatal 

Heddy' s assent), '' in the place of de- defect in the defence was, that no an- 

fendant, who has been deluded into the thority was disclosed to take a bill ; 

beUe/ that the plaintiff had got the so that the plaintiff could not be 

money from Heddy i^ although, as concluded by the taking of the 

already observed, there is great con- bill : because though a creditor, if 

fusion in the reasoning : a confri- authorized to receive as creditor, may 

aion which, it will be observed, the take payment in any way he pleases 

precision of the present system of {Barkers, (xreenwood, 2 Y. &C. 414; 

pleading has in recent cases detected. I Jurist, 541), an agent has no au- 

The doctrine in the former part of thority to take pa3rment in bills. (Sykee 

ifais note adverted to is also of import- v. Gilea, 5 M. & W.) And though 

ance with respect to a species of de- the feet that defendant had authorized 

fence, differing from that last adverted plaintiff, being his creditor, to receive 

to only in this respect : that there has the debt from B. would bave been 

been on the part of the creditor, not sufficient evidence of an authority to 

mere neglect, but a positive act, saffi- receive ae ouch creditor ; that should 

cient to preclude his recovering against have been stated : and even if it had 
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been stated the plea would have been 
defective in not stating expressly tbe 
assent of B. to the accepting of plaintiflf 
as his creditor^ which would, as we 
have seen, been requisite to discharge 
B. as against defendant, and would have 
been necessary to give plaintiff a right 
of action against B. Thus it was re- 
marked, per PattesoUy J., when it was 
attempted to construe the plea accord- 
ing to the defence founded on the 
chain of cases from Israel v. Doughns 
to Crowfoot V. Gumey, " There is no 
averment of an agreement between the 
parties to that effect; which agree- 
ment is thus shown by the latest as by 
the earliest cases to be essential to this 
species of defence. And, on the other 
hand, considering the plea as simply 
setting up a defence founded on the 
plaintiff having, as the agent of de- 
fendant, so acted as to make the debt 
his otmi, it would be open to the objec- 
tions already alluded to, in obserring 
on the plea in Clifford y, Whittaker; 
and both pleas would, moreover, it may 
be added, have been bad on this 
ground also, that assuming it suffi- 
ciently shown that plaintiff had made 
the third party's debt his own, there 
were no allegations of an agreement on 
his part with dofendant to set off that 
debt against, and thereby to extinguish, 
the one due from the latter. 

There is another class of cases 
carrying the principle illustrated in 
Chamherlyn v. Delarive apparently 
further, but not beyond the extent to 
which it is supported in the earhest 
authorities. This class of cases would 
have been exemplified if in the princi- 
pal case, or in Baittie v. MoorCy or any 
similar case, the plaintiff had been in- 
debted to the intermediate debtor, 
whose debt he was authorized to re- 



ceive ; and had agreed that, instead of 
receiving the money itself, his own 
debt should be set off against and be 
discharged by it. This, it is obvious, 
from the most ancient authorities as 
well as the most modern, would have 
been substantially equivalent to actual 
payment by the intermediate debtor 
on behalf of defendant ; though it may 
be doubtful if it would be prudent to 
plead it only as such {Taylor v. Htg" 
gins, 3 East) ; and it would be pre- 
ferable thus to modify the form of 
plea above suggested as proper in such 
cases : '* That it was agreed by and be- 
tween the plaintiff, and the defendant 
and one B., to whom the plaintiff was 
indebted in, &c., and who was indebt- 
ed to the defendant in a like (or larger) 
amount, that the said several debts re- 
spectively then should be, and the same 
accordingly were then set off against 
and extinguished the one by the other, 
and that plaintiff, defendant, and the 
said B. should be, and they accordingly 
then were mutually exonerated from 
the payment of any or either of the 
said debts, and that the same should 
be considered thenceforward as re- 
spectively satisfied and discharged, 
whereby and by reason of the premises 
the said causes of action were then 
satisfied and discharged." That the 
agreement of the parties in such a 
case would be of the essence of the 
plea appears, it may be added, from 
Stewart v. Aberdeen, 4 M. & W. 
This species of defence has, it 
will be observed, a close connection* 
with the subject of an account stated, 
the effect of which, as shown in the 
note to Effles v. Fale, (ante, p. 11), 
may be payment or set-off. (Sec 
also, Learmouth v. Grandine, 4 M- 
&W.) 
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But if the instniment given in Cham- party taking it knew this, the ac- 
berlyn v. Delarwe be considered as ceptance itself creating a tiebi to the 
having been a 6*7/ (see ante, page 107), payee (Siaon v. Kidman, 3 M. & G. ; 
the case mnst of course be closely Baker v. Walker, 14 M. & W. ; Bo- 
connected with that of Kearslake v. bimon v. Beynolde, 3 Q. B.), but on 
Morgan; and the defences grounded the face of the instrument he would 
upon the giving of any such instru- appear, and, according to the theory of 
ment will be found to rest on the bills, would be presumed, indebted to 
principles deduced from the autho- the drawer. {Per Eyre, C. B., Cribeon 
rities cited in previous portions of this v. Minet, 1 H. B.) And it is by re- 
note (see ante, page 97). For the sorting to this principle, and thus 
mere taking of such an instrument, bringing the case within the doctrine 
even when accepted in satisfaction, can of the authorities already alluded to, 
be, it has been seen, no discharge of as to the assignment of one debt in ex- 
a debt, unless it operated as the as- change for another, that the objection 
signment of another debt in exchange is obviated which applies to the mere 
for it {ante, page 99), which, it will be substitution of a right of action even 
observed, the law merchant affords the against additional parties. (See cases 
means of doing without resorting to cited ante, page 103). So where, as 
what otherwise is requisite, viz., the in Kearelake v. Morgan, the case is 
assent of the party whose creditor the analogous one of a note payable 
is thus changed ; an assent which to and indorsed by defendant, 
otherwise, it has been seen, would be Of course the principle must neces- 
oftheessenceof the defence, by reason sarily apply wherever defendant has 
of its being requisite to avoid, by the transferred an instrument payable to 
creation of a new right of action, the order or bearer. But it is to be carefully 
fatal objection against the cueignment observed, that in the former of these 
of a chose in action. The mere draw- cases the plea must state that he 
ing of a bill in favour of the creditor, if indorsed, as well as ''deUvered," where 
it be accepted, operates thus by creat- no previous executory agreement, or 
ing such new right of action against special circumstances are shown, whence 
the acceptor. This is not hke the it appears that the mere posses- 
giving of a note payable by the debtor sion was alone contracted for and 
and another person, which would only obtained on condition of a discharge 
be creating a new right of action, of the debt ; for without indorsement, 
and would therefore be only a substi- only possession of an instrument pay- 
iution of one chose in action for able to order would pass {Prevot y. 
another (see cases cited ante, p. 102). Abbott, 5 Taunt. ; Cunliffe v. White' 
But the drawing of a bill necessarily in head, 3 B. N. C.) ; and primd facie 
such cases, not merely creates a new there could be no consideration in the 
right of action between the payee and mere possession of such instruments, 
the drawer, but transfers a new right any more than in the dehvery of an 
of action against the acceptor ; for instrument on which defendant alone 
not only would it be no defence that could sue, which yet it has been 
the bill was for the drawer's debt, and seen might support a special plea 
without consideration, and that the {ante, page 106). The distinction has 
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ilready been pmnted out between mere 
acceptance in Mtisfaction, and a pre- 
vious executory accord (ante, p. 107); 
fer though the latter^ tmleM executed, 
would be no defence, when executed it 
Kay perhaps affovd a defence which the 
mere receipt of the thing in satisftetion 
would not. (SeeBoekenhamr.Thaek^r, 
1 Ventris, cited €mte, p. 107). And it is 
to be observed, that in Webb v. TFea- 
therbyy 1 B . N . C, it is wAyper Tindal, 
C. J., that a plea in the common form, 
^n the principal cases) of receipt in 
satisfaction, is different irom that of an 
fKCwd. (SeealsoPmn0r«case,5Coke.) 
And in a later case, all that was deemed 
requisite in the common form was, that 
the plea should shew the receipt in 
satisfaction to have been eoMurrent 
with, and not after the ffvtmg in sads- 
faction. {Stead y. Pcyw^ 9 Jurist; 
14 Law Jour., C. P.) Further, the 
distinction here adverted to is upheld 
by the analogy afforded in the doctrine 
of mutual promises, as a consideration 
in assumpsit. (1 BoU. 336 ; Thorpe 
▼. Tharpe^ Ray. ; MartMkile v. 
Fieher, 1 Wilson ; Lampleifh v. 
Braithiwidte, Hob. ; NiekoU ▼. Mam- 
bred, ib,) The distinctioa seems also 
to have been anciently recognised in 
accord. (Comyn's Digest, ** Accord ;" 
7 Edw. IV. fol. 16; 18 Edw. 4 fol. 
16 ; 4 Edw. lY. fol. 44 ; 2 Ricii. lU. 
fol. 23. And it appears to have been ia 
the mind of the Court, in the recent case 
of Hardman t. Bdikoute, 9 M. & W. 
497, where ctefendant pleaded defiwry 
to plaintiff of a bill which he '' aceepted 
la mtisfoctiony^ which allegaticiB was 
traversed, and issue tdcen. It ap- 
peared that the bill had in <iie ordi- 
Bary course of business beinreen tbe 
fwrties beoi remitted to asd reoesved 
aoad retained by jdaintiff. It was eon- 
leaded that this aUme pnyved the fdea. 



Skdper Cmrkam : To oonstitote an oc- 
ceptmnee, diere most be an act of the 
w91. Every receipt n not an aceept" 
«Mee. But if a party aetept the thing, 
theogh but for a moment, for ^t 
foft which the other pays it, no subse- 
quent dissatisfiiction can get rid of 
tiie effect of sudi acceptance. Acd 
though there was ahwndant evidenee of 
that here, it should have been left 
distinctly to the jury, whether there 
were such an acceptance. Argumdoy 
it was intimated, per Jldermm, B., 
that if any agreement could be inferred 
from the circumstance that plaintiff 
ehotdd receive and accept such a bill in 
satisfaction, that agreement should 
have been speciically pleaded, so that 
plaintiff might answer it. 

Now, in cansidering pkas foonded 
upon the reeeivinff qfeuek hutrumenU 
in aatieftttstion, it is proper to observe, 
that where defendant transfers an 
instrument on which any other 
party is liable, there must neces- 
sarily be that alignment of a debt 
in exchange Jhr and in estttngviekment 
of hie liahUity to which a previous 
part of this note has reference (ante, 
-pug/B 99.) And (as it has been seen), 
it being of the essence of such a de- 
fence that the one debt should be dis- 
diatged concurrently with the tnmsfer 
of the odier, it must therefore be 
xmaffected by any subsequent dealing 
with the debt eo aeeigned, and it follows, 
that in such a case the essence of the 
plea is the acceptance of the interest 
iaesigned in eatisfaetian. 

There are two deduetrans from 
this prmciple, of great importaBoe, 
as appMed to this epedxa of fdea; 
one "ham refereniee radier to the proef; 
Hie odier, more to tiw p^eading> 
The irst ]s> that anytUBg oecor- 
ring after the phrataff tifas ^ bill 
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en only be mateiial as to tlie defence 
to the origiBal cause of action, so far 
as it maj prove that he took the bill in 
sati^ustimi of that cause of actkni. 
And on this point it may be observed, 
that in the earlier cases, perhaps, the 
distinction was (as m CAamba-fyn t. 
DeUarwe) vefj imperfectly drawn be- 
tween l^t which might be a defence 
on the hiU and that which showed 
that it had satisfied the original canse 
of action ; tiius in Ward t. EvamM, 
2 Raym. 928 ; 2 Sslk. 442, the £M3ts 
were, that F. owed plaintiff 60^., and 
kq>t his cash with defendant : — that, 
when plaintiff sent his servant to 
receive the money, F. sent his ser- 
vant with plaintiff's to procure the 
money from defendant; that defen- 
dant's servant gave plaintiff a note 
by one W., for the payment of 
60/. to bearer, which pLuntiff's ser- 
vant accepted : that W. was then 
solvent; but next day, when the note 
was presented, had stopped payment. 
It did not appear that the plaintiff 
had given Ins servant any authority 
to receive a note instead of cash, or 
had approved of it afterwards; but 
this question was, it will be seen, im- 
material, according to the opinion of 
the Court, which gave ^d^^ent for 
plaintiff, who said, ^* The aee^anee 
€f tuch a note (t. e., by the cre- 
ditor lumself), is no pajonent. Tak- 
ing a note for goods atAd is payment, 
when it was part of the original con- 
tEact ; but paper is no payment where 
there is a precedent debt. For when 
such a note is given in payment it is 
always intended to be under this con- 
diticm, — ^to be payment if the mmiey 
be paid in convenient time. This 
note was demanded within convenient 
time; but if the party who takes tlie 
note ke^ it by hki for several days 



without demaiidkig it» imd theperaon 
who ought to pay becomes insolvent, 
he that received it must bear the loss.'' 
It is conceived that such laches, hosr- 
ever it might discharge the defendant 
ii«han action on the instrument, could, 
as to the original canse of action, only 
be a defence as showing it was origi- 
nally taken in satisfaction thereof. 
The distinction is likely to be lost 
sight of where defendant indorses. 
Thus in HUl v. LemiSy 1 Sidkeld, 1^1, 
plamtiff dedaied on two bills of ez- 
diange payable to bearer, (and alleged 
to have been indorsed and delivered to 
him l^ defendant;) and on the common 
mon^ counts. It appeared that tjie 
ddoidaiit had indorsed and delivered 
the biDs to plaintiff in satisfaction of a 
debt ; the maker atopped payment the 
day after they were received by plain- 
tiff, who it was found by the jury had 
not had a reasonable time to present 
them. HoU^ C. J., held that the 
acceptance of the bills in satisfaction, 
did not disehai^ the defendant ; that 
every indorsement was a new bill, and 
that so long as a bill was in circulation 
every indorser was liable as a new 
drawer. And the indorser was not 
diMsharged without actual payment, 
until there was some neglect or default 
on the part of tihe indorsee. The rea- 
son for this decision, so far as respects 
the counts on the billSy was no doubt 
correct, but as to the counts on the 
original oause of action, it is appre- 
hended that the bills having been 
taken in satisfection, it was as imma- 
terial that there had been no laches on 
the part of plaintiff as it would have 
been, had he not taken them in satis- 
feetion, that there had been the 
greatest laches; and that any defence 
to the (Nriginal cause of action, founded 
on that laches, must have been one of 

i2 
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which that laches was only evidence y and 
could only have been (on the principle 
already suggested in considering Cham- 
herlyn y. Delarive), that the instru- 
ment was accepted in satisfaction. On 
this principle^ the decision in Clarke 
V. Mundaly I Salkeld, 124^ might have 
been different. *' A., haying a biU of 
exchange payable to him, and he being 
indebted to B., indorses and delivers 
the bill to B. Afterwards, A. being 
sued by B. for the debt, gave in evi- 
dence this bill indorsed, and that it 
had been long in B.'s hands after it 
was payable, and reckoned as money 
paid and in his hands. But it was 
disallowed, per Holt, C. J., '* for a bill 
shall never go in discharge of a prece- 
dent debt, unless it be part of the con- 
tract that it should do so." On the 
other hand, in the case next cited, the 
principle referred to would have afforded 
a better ground for the decision which 
was given than that assigned by the 
Court, who appear to have con- 
sidered laches rather as the defence 
than as the evidence of it. In 
Smith V. Wilson, Andrews, 187, 
the defendant had indorsed and de- 
livered to plaintiff (at the time of a 
purchase) a promissory note drawn by 
one J., for the payment by J. to de- 
fendant, on order, of 1 00/. An account 
was afterwards stated between the 
parties, in which the note was included, 
and a receipt was signed at the foot of 
it by plaintiff in these words : " Re- 
ceived the contents when the above 
mentioned bill is paid." Plaintiff in- 
dorsed the bill, which was subsequently 
also transferred by other parties. It 
became due 28th March, and on 13th 
May following, J. became bankrupt, 
the note then being unpaid, and he 
having up to that time been capable of 
paying it. It was held by Lee, C. J, 



(Probyn, J., and Page, J.) that where a 
note is taken for a precedent debt, 
which is the present case, it must be 
intended to be taken by way of pay- 
ment, upon this condition, that the 
note be paid in a reasonable time ; but 
if the person accepting it doth not 
endeavour to procure such payment, 
and the money is lost by his default, 
he must bear the loss. And per 
Probyn, J., as the note was indorsed 
by the plaintiff it must be taken that 
thereupon he received the money, so as 
to him the agreement is performed. 
But Chappie, J. doubted, because the 
receipt seemed a full agreement that 
the note should be not a discharge 
unless paid, to which the rest of the 
Court replied that the receipt was in- 
deed plain proof that the note was 
not accepted as money, but it would 
be very hard to construe it in so strict 
a manner as to make the acceptance of 
the note quite insignificant where the 
party keeps it for a long time, and 
the money due thereon is lost through, 
his own laches. For he might keep 
the note for 20 or 30 years, and 
then come and charge the other party 
with the original debt. Chappie, J., 
still hesitated, and the case was 
adjourned : but ultimately it was inti- 
mated that he had assented to a judg- 
ment for defendant. It will be seen 
that the dissentient judge took the 
correct view of the case, and it is pro- 
bable that his ultimate assent pro- 
ceeded on the ground above suggested 
— that the laches showed a receipt in 
satisfaction. 

The other inference from the prin- 
ciple on which this species of plea is 
founded, has reference to the plead- 
ings. In considering the authorities 
from which this principle is deduced, 
it will have been seen that as the 
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essence of the defence of the dis- 
charge of a debt, by the transfer of ano- 
ther was in the assent^ it was imma- 
terial whether the assignee of the debt 
received it. So in this plea of the 
taking in satisfaction of a bill, on 
which another party as acceptor or 
indorser is liable^ the same principle 
applies — with this qualification^ that, 
by reason of the law merchant the 
assent of the party liable to pay the bill 
is not required. This will be illus- 
trated in the cases next cited. In 
Lewis Y.Lyster, 2 C. M. & R. defendant 
pleaded that he handed to the holders 
of the bill declared on, and they re- 
ceived from him a certain biU, &c. 
in full satigfaction, &c., and they 
then indorsed and deUvered it to one 
to whom, when due, defendant paid 
it, in satisfaction of the sum in such 
bill specified, and of all damages, &c. 
On demurrer the Court said the plea 
would have been good if it had stopped 
with the allegation, that the second 
bill was given in satisfaction of the 
first ; *' all the latter part of the plea 
may be rejected as surplusage.'' So 
in Goldshed v. Cottrell, 2 M. & W. 
20 : Plea that defendant at the request 
of plaintiff gave to him and he accepted 
two bills, &c., to take up the note and 
in lieu thereof and that defendant on 
the said bills was and is liable to pay 
to plaintiff or his order^ &c. and that 
the same are each not yet due and are 
outstanding in plaintiff's hands. Veri- 
fication. Replication, that defendant 
did not give to the plaintiff the bills or 
either of them in the plea mentioned 
for the purpose and on the terms 
therein mentioned tnodo et/ormd, and 
that one of the same was due and un- 
piud at the time of the commencement 
of suit. Conclusion to the country, and 
issue thereon. The defendant proved 



an acknowledgment on plaintiff's part 
that the defendant had given him the 
bilb " to take up" the note, which 
however defendant had not received 
back. The Court, after verdict for 
plaintiff for the whole amount, it having 
been proved that only one bill was over- 
due at the time of suit, said, ^'Thewhole 
turns on the meaning of the word ' take 
up :' is it not the party's coming with 
money or some security and taking 
away the note ? If the evidence proved 
that the bills were taken in satisfae- 
tion, then the plea is sustained toithout 
proof of the latter part of it. But, if 
they were given only to gain time, there 
is no answer to the action, because it 
should be shown that both were out- 
standing at the time of action : and the 
fact of defendant's not taking away the 
note raises a strong inference against 
him." So in Sard v. Rhodes, 1 Mees. 
and Wels. 153, the defendant pleaded 
that he made his promissory note. &c. 
payable to order, and then delivered it 
to plaintiff, who received it in fuU^a^M* 
faction, &c. of the bill in declaration^. 
&c. RepUcation, that the note became* 
due on a daylong since elapsed, &c., and 
still remains in plaintiff's hands wholly^ 
unpaid and unsatisfied. Verification.. 
Special demurrer, for that the replica- 
tion admitted that the note was taken 
in satisfaction, &c. and nevertheless, 
attempted to put in issue a matter im- 
material — that it was unpaid : wherea» 
if it were taken in satisfaction and dis- 
charge of the bill, its non-payment 
could not revive defendant's liability 
on the latter, &c. &c. The Court said, 
" The plea is in satisfaction, and the 
consideration is complete. The note is 
in plaintiff's hands overdue, and he can 
sue on it. It is averred and admitted 
he took it in satisfaction : and he took 
it therefore * for better for worse.* 
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is not like the mt am i plea in pMtf is MaUe, Bot merely joindj widi 

Keaniake ▼. Mor§an^ wliere the note delendant as a joint nu^er, ftc.j Imft 

was taken only ' for and on aceonnt of coHaterally as an acceptor, or inde* 

the debt :' and non-payment therelbfe pendendy as an indorser (t. e. as a nem 

would receire defendant's original ha- drawer, see emte^ p. 1 13), it must make 

bihty if without l&ehet on plaintiff's the plea double to add any other aUe- 

part." (As to laeheg, see ante, p. 1 16.) gationa — as, for instance, that the i»- 

It equally foHows from tiiese eases strument has even indorsed over by 

that where the plea states nothii^ plaintiff, or has been paid when due — 

more than that sudi an instrument was or that it is not due, &c. — because, upon 

receiyed in satisfaction, it is scarcely the principle on which it has already 

possible to reply in any other way than been seen this species of defence rests, 

by trayersing the allegation of the ae- the necessary result of the receipt of 

ceptance in satisfaction, and that when such an instrument in satis&ctiim was, 

the plea adds any other allegation it that at the very time of taking it the 

should be demurred to for duplicity, debt due to plaintiff was extinguished 

Thus in Edwards v. Greenwood, 5 B. by that right of action which he then 

N. C. : Plea, that after the making of accepted in exchai^ ; t. e, the right 

the promise, &c. plaintiff drew a biU, of action he acquired, either against a 

&c. on defendant, who accepted it, after prior indorse or agamst the acceptor : 

which plaintiff took it in satisfaction, and, therefore, it must be wholly im- 

&e. and indorsed it to persons unknown material whether he exercise his power 

to defendant. Replication, that plain- of assignment in order to exchmge the 

tiff did not draw any such bill, nor did right of action thus aequired for mon^ 

defendant accept it, nor did plaintiff or in order to extinguish some debt of 

take it in satisfaction, &c. Demurrer, his own, or whether he exonerate the 

for that the replication was molti^ other parties to the instrument by his 

rious and complex. A Judge at Cham- own ladkee—ar whether it be ulti- 

bers set aside the demmrrer. But per mately unpaid ; because, even in this 

Curiam : The question is not whether latter case the r^t of action he would 

the replication can be si^ported, but re-acquire i^ainst the defendant, sup- 

whether this is an arguable demurrer posing him to hare reserved sueh r^it 

— if it be, the Court cannot deprive of action against him on the instm- 

the defendant of his right to argue it. ment (as by reason of defendant having 

On the replication itself it was re- made or indorsed it) would be by reason 

mnrkedper CoUman, J., De injurid is of his havii^ to take it up— and being 

a good replicati<m where the plea offers therefore upon the instrument itself, it 

matter merely of excuse fcnr non-pay- would be a departure, to reply such a 

ment ; but it has never been replied to fact to the plm in question : to which 

a plea alleging a ^aiUfaetum of the consequently it seems scarcely possible 

demand. to reply otherwise than by a traverse. 

The case last dted appears to pre- that the instrument was not reemed 

sent the pr(^>er opportsnity for ob- or accepted in sa^sfbction, &e. 
serving that where a plea states that The case is somewhat different when 

plaintiff r^etftt^ee^w uiH^mtum a nego- sud^ a ]rfea shows die negotiable in- 

tiable instrument on whidi a third strumeat to hs9t been mer^y a InU 
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drawn by plaintiff to Ibb own order, 
and acGC^pted by d^n^anl^ cnt a note 
made by defendant payable to the 
{duntiff. For^ in such a case, if the 
plabyiff bare not negotiated the instru- 
ment, and have returned it, or offered 
toietunait,to defendant — which would 
be obviously strong endenee that the 
instrament was not of any negotiable 
value — ^a replicaticm disclosing such a 
state of facts would show that, in 
point of fact, there had only been the 
substitution of one chose in action ibr 
aaother, according tothedistinctionpre- 
viously pointed out (see on^ff, page 1 13.) 
But it is questionable, if the objection 
would not apply, were the instrummt 
in such cases made payable to some 
other person than the plaintii", even 
though he aerer ddivered it to the 
payee : for defendant thereby not only 
placed it in plaintiff's power to make 
him liable to the payee, by deUyering 
to him the instrument, but must of 
cma^yprimdfmney be presumed tohave 
become so liable, and to have been com- 
pelled to provide funds fox the purpose 
of discharging the liability ; and th^e- 
fore a special replieatioa would in all 
probability, either ai^maatatively 
traverse the acceptance in satisfaction, 
(NT insufficiently avoid that allegation i 
and the objection would not apply, 
that a chose in action had been merely 
substituted; but so far as plaintiff was 
andcould be concerned, there would have 
been the acceptance of a liability to 
the payee, in exchange for the liabihty 
to himself. 

But where it appeani that there 
never vras a hability created, except 
as between the utme parties: umI 
that plaintiff never had the power of 
effecting sudi an ezchaage of liability, 
because, though having nominally the 
option, he nev^ had really the power 



oi negotiating the instrument, by rea* 
son of its b^ttg worth nothing, a 
re{4ication disdosing that such was 
the case would seem to confess and 
avoid the allegation that the instru- 
maat was accepted in satisfaction, by 
showing something analogous to an 
emtire failure of consideration. It 
would, however, be usually sufficient 
(aiMi safer) to rely on a traverse of the 
acc^tanoe in satisfeustion, as the cir- 
cumstances would most likely disprove 
that allegation. Supposing that allega- 
tion susceptible of proof in such a casei, 
it would, perhaps, be prudent, with re- 
ference to the distinction before noticed 
(page 114), to plead in the form of 
an executory accord — a form which, as 
in the case next cited, is in such cases 
usually rendered requisite by reason 
of a blank acceptance being given, when 
it would be most likely considered that a 
tfuapeiMton only, not an extinguish- 
ment of the right of action was contem- 
plated. In Simon v. Idoydy 2 C. M. & R. 
187, defendant pleaded, as to 10/., that 
after the making of the promise as to 
that sum, &c., he, at request of plain- 
tiff, made and drew upon a piece of 
paper having a bill of exchange 
stamp duty thereon of the sum of 
1«.6€/., a certain instrument, purporting 
to be a bill of exchange, without a 
drawer^s name thereto, whereby de- 
fendant was requested to pay to such 
person, or his order who should place 
his name thereto as the drawer thereof, 
20/. &c. That plaintiff then requested 
defendant to accept the said bill to- 
wards payment and satis£Eu:tion of the 
said 10/., and for plaintiff's benefit 
and accommodation as to the rest ; and 
that defendant, accordingly, accepted 
the sanae, and dehvered it to the 
plaintiff, and thereby became liable to . 
pay to plaintiff, or to such person a 
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should place his name thereto as 
drawer thereof^ or his order, 20/., &c. 
That plaintiff then received and ac- 
cepted the said hill, in and towards 
the payment and satisfaction of the 
said 10/. That defendant then con- 
tinued and now is liable to pay the 
amount of the said bill, according to 
the tenor and effect thereof, &c. ; and 
that it was not due at the commence- 
ment of suit. Replication, that the 
hill remained unnegotiated in plaintiff's 
hands, without any drawer's name 
haying been put to it, and that it re- 
mained unpaid. On demurrer, leave 
was applied for, and obtained, to 
amend by traversing the acceptance in 
satisfaction ; for the Court said. De- 
fendant, by putting his name to this 
paper as acceptor, entered into a pro- 
mise to pay the bill, which he cannot 
now get rid of ; and gave an irrevocable 
authority to put to it the name of any 
person as a drawer, by which he is 
liable for the amount. The Court, it 
is to be observed, add, '' It is a 
valuable consideration for an agree- 
ment by plaintiff, that his right to sue 
on the original debt should he sus- 
pended. There is, in effect, an agree- 
ment not to sue for a certain time, in 
consideration of receiving an authority to 
use defendant's name in this manner:" 
— but this is to be considered rather as 
an intimation of opinion that in that 
(or any similar) case the circumstances 
showed that such was the under- 
standing of the parties, than as indi- 
cating a decision that were such an 
agreement as was pleaded, capable of 
proof, it would not be good in bar : or 
that it would be avoided by a replica- 
tion of the return of the bill unnego- 
tiated, or even unfilled up ; for such a 
plea as is suggested would, it is con- 
ceived, disclose an adequate consider- 



ation for the discharge of the debt — 
by reason of defendant having per- 
formed an express agreement with the 
plaintiff, of which the condition was 
that the debt should be discharged. 
It is to be remarked, however, that 
such a plea should, correctly, be more 
in the executory form than in the 
case just cited : as partly exemphfied 
in Lumley v. Musgrove, 4 B. N. C.^ 
substituting for the words within 
brackets some to the effect ** that the 
plaintiff should then discharge de- 
fendant from the said cause of action, 
and that the same should thereupon and 
thereby be considered as satisfied and 
discharged." Defendant there pleaded 
(with prehminary allegations similar to 
those in the last case) ; that it was 
then agreed by and between plaintiff 
and defendant, that defendant should 
write and sign his name on the said 
paper writing as the acceptor thereof, 
and should deliver the same so signed 
with defendant's name as aforesaid to 
plaintiff [and that plaintiff should for- 
bear to sue defendant in respect of the 
said cause of action, &c., until the 
expiration of the time in and by the 
said paper writing limited and ap- 
pointed for the payment of the money 
therein mentioned ; and also that if at 
any time, at and after the expiration 
of the said last-mentioned period, and 
before any action commenced for the 
cause of action in the declaration, de- 
fendant should pay and satisfy to the 
holder thereof the amount of the 
money mentioned in the said paper, 
and should satisfy and discharge all 
causes of action, costs, or charges which 
might arise or accrue in respect of the 
same to anj person to whom such 
causes of action, &c. might arise or 
accrue, that such payment, &c. should 
be accepted in full satisfaction and dis- 
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charge of the cause of action in the 
declaration^ &c.] That in pursuance of 
the said agreement^ defendant then 
wrote and signed his name on the said 
paper writing, so purporting as afore- 
said, as acceptor thereof, and then 
deUvered the same so signed by him to 
plaintiff [and afterwards, on the day 
and year last aforesaid, the said drawer 
of the bill in the declaration mentioned 
subscribed his name to the said paper 
writing, so purporting as aforesaid, as 
drawer thereof, and then signed his 
name on the back thereof as an in- 
dorser thereof to plaintiff, who then 
indorsed the same to, &c., who held^ 
kept, and retained the same thence- 
forth till due, when defendant paid the 
bill, which was then delivered up to 
him, &c.,] whereby and by reason of 
the premises the cause of action in the 
declaration, &c. became extinguished, 
satisfied and discharged. The repli- 
cation traversed the alleged agree- 
ment, which the jury found was not 
proved, but only because it did not 
extend to the whole of the previous 
cause of action; andp^r Curiam: There 
was enough in the circumstances to 
induce them to come to that conclu- 
sion : and our decision does not inter- 
fere with the cases where a second bill 
has been received as a satisfaction of 
the whole of the previous cause of 
action. 

Now, the principles thus exemplified 
as pervading the decisions founded 
upon the first plea in Kearslake v. 
Morgan, — t. e, stating that the instru- 
ment was received in satisfaction — will 
be found equally to apply in cases 
of pleas, such as the one pleaded 
secondly in that case, and alleging 
only that the instrument was received 
'' for and on account of the cause of 
action." In a recent case the result 



of the decision on that plea was thus 
stated, jier Aldersan, B. : *' When bills 
are stated to have been delivered and 
received for and on account of a debt 
it is to be taken as conditional pay- 
ment; but this rule is confined to 
negotiable instruments." (James v. 
Williams, 13 M. & W.) And though 
this must be construed in connection 
with what immediately follows; "it 
must appear on the face of the plea 
that the plaintiff took an interest 
in the instrument ;" (which, it is ob- 
vious, he could not take, if it were 
an unnegotiable instrument, imless he 
were the payee :) and though the above 
observations occurred in the judgment 
on a plea which not only did not dis- 
close that he was payee or had acquired 
any right of action at all upon the in* 
struments delivered, but simply stated 
that " certain bills for the pay- 
ment of certain sums, were delivered 
to and received by him for and on 
account of the debt:" and though 
the gist and ground of the judgment 
was that plaintiff did not appear to 
have taken any benefit, nor defendant 
to have sustained any detriment (ante, 
pp. 106, 107), — the case virtually de- 
cided that the plea would have been 
equally bad had it stated the instruments 
to have been received in satisfaction as 
primd facie there could have been no 
satisfaction. It equally follows, that 
a plea could not be good even if 
it showed plaintiff to have been the 
payee of an unnegotiable bill, drawn 
by some third party, and accepted by 
the defendant, unless it were alleged 
to have been received in satisfaction, 
because otherwise, upon the receipt of 
such instrument, there could not have 
taken place that exchange of one debt 
or liability for another which alone 
would constitute, on the principles 
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befofe adrerted tcvthe extioguuhment 
of tke debt foe wiudi it was recetyed* 
And that this is the principle upoa 
audi pkaa must be oonaidared 
from a recent case ia which a 
plea like the second in Keanlake v. 
MoiyoM was pleaded, and spedallj de- 
murred to, ''for that it does not appear 
on the plea that plaintiff had negotiated 
it, but that it is in his possession 
impaidy &c. &c." It was argued that 
though the pUdntiffs remedy on the 
original debt was suspended while the 
bill was running it would revive on its 
becoming due unless paid. The Court 
said, " Whether the bill is due or not, 
the defendant is liable to be sued on it 
either by the plaintiff' or by the person 
tn whose hands it is. It appears that 
plaintiff took a security assignable: 
whether he assigned it he can tell : the 
defendant cannot" {Mercer t. Cheese, 
4M. &G. 805). 

In the case next cited these principles 
were overlooked, the point not being 
taken ; but it appears the plea was as 
bad even after verdict as that in James 
V. Williams. Defendant pleaded, in sub- 
stance '' that an i^ent of the plaintiff 
obtained and procured from plaintiff ** 
(an error for defendant), for and on 
account, &c. a certain bill of exchange, 
&c. accepted by defendant (not saying 
payable to order or bearer), which the 
plaintiff received for and on ac- 
count of the said sums, &c. Repli- 
cation, that the agent had no autho- 
rity, &c. of which, before suit, defendant 
had notice : and that after the bill was 
taken, and within a reasonable time, in 
that behalf was returned by the plaintiff 
to the defendant. The rejoinder took 
issue on the authority, and the alleged 
^* bill" was produced at the trial (having 
never been returned to defendant) 
wiibmU any drawer's name : on which 



the learned reporter naiuralty remark^* 
" It i^^pears extraordinary that the 
existence of a bill should have beea 
admitted by the replication." Verdict. 
fai defendant. On motion for judg- 
ment for plaintiff noR obstante veredicto 
or for a new tnal, the Court said, '' It 
does not appear that the bill was re- 
turned before pleading. It does not 
appear that it was returned before the 
commencement of the suit. The case 
is not one for judgment non obstanU : 
but the rule will be for a new trials 
without costs, unless the debt is paid in 
a week. (fTtur^v.jBu/^ZM.&G.dZl). 
This ease seems to show that, with 
respect to this dass of pleas, the repli- 
cation "that before suit the instrument 
was returned to the defendant will be 
good," provided it be stated that it 
was returned '' unpaid, and after it 
was due" (for while it was running, it 
would operate as a sn^^ension of the 
right to sue on the (nriginal cause of 
action) ; and provided it be not dis- 
closed in the repHcation, that the 
instrument had passed through any 
transfer intermediate between its re- 
ceipt and its return ; for even a nego- 
tiable instrument taken merely /ar, 
and not in satis/action of a debt, is 
only, according to the doctrine in the 
text, as explained in the cases cited 
{James v. Williams, and Mercer v. 
Cheese), conditional payment ; which 
means not merely that it is satisfaction 
(mly, provided plaintifi^ obtains the 
money; but it is payment, unless it 
be proved that he does not receive it, 
— a principle on whieh it will, in the 
absence of an express evidence to the 
contrary, be presumed, that the instru- 
ment was not taken in satisfaction. 
See, on this point, the cases cited 
ante, page 115, and which to this de- 
tent are aiforced by modern decisions. 
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(Sebden t. Harimnek, 4 Sep. 46; 
Owetuon t. Jlbrf^, 7 T. R. ; 
Pe ar ee t. Doom, 1 M. & Bob. ; 7\^ 
ley T. Martens, 8 T. R. ; iSo^^ ▼. Wat-^ 
Mil, 4 Bi. ; Svereit y. CaUku, 2 Ca. 
515.) Bnt it woidd seem, that to 
audi a repHcation it might be a good 
re^oiiider, *'that before ike bill was so 
Tetnmed by flie plaintiff he had nego- 
tiated, or transferred or indorsed 
the same to''— (or to a certain person 
unknown te the defendant) " for a 
good and yalnable consideration in that 
behalf;*' and that it would be quite 
irrelerant, and- unnecessary to add, 
that when due the defendant paid it, 
becanse on demurrer to the rejoinder, 
as suggested, it should seem that as it 
appeared on the record that plaintiff 
had received money, cht what was 
equivalent to money, from the party to 
whom he passed the instrument, the 
ordinal cause of action against the 
defendant became thus extinguished; 
and if by a surrejoinder it were dis- 
closed, '* that i^r the bill had been so 
n^otiated the same when due was 
dishonoured, and was taken up and 
paid by the plaintiff to the party thai 
the lawful holder thereof and that it 
was then returned to the defendant," it 
is considered there would be a clear 
departure. {Fraaer v. Welch, and 
Sehild V. KUpin, 8 M. & W ; and see 
case cited in the note to the former 
case; vmdi Britten v. Webb, 3 B. & C; 
and Wilder V. Stevens, 15 L. J., Ex.) 
For though, in a case in which the 
instrument had been negotiated, and 
had come back to the plaintiff, but had 
not been returned to the defendant at 
the commencement of the suit (£vr- 
den V. Halton, 4 Bi. 454), the Court 
held the plaintiff entitled to recover 
on the original right of action; that 
decision, with respect to the non-return 



of the bill before suit, is ineeoncilahle 
iMkHMxley T. BuU; Molt v. WaUon, 
4Bi.; mtkdWamT.Baaey,7A.&^.l 
and the Court there explains the reason 
of these decisions oo the principal 
pmnt. '* There is no evidence of the 
biUs having been transferred (by the 
plaintiff) far consideration; and they 
were sent back to plaintiff, without 
any money passing, or mone3r's worth." 
So in MaUlard v. Argyle, 6 M. & G. 
40, where the Court said, '' a Inll is 
not satisfaction, unless ultimately 
taken up," the plea only stated that 
plaintiff had indorsed the bill, with- 
out showing that he received conside- 
ration. And it is observable, that in 
Wright V. Watts, 3 Q. B. 87, a plea 
was deemed double which stated that 
plaintiff had indorsed the bill for good 
and sufficient consideration, and that 
the party to whom he indorsed was 
the holder at the time of suit. 

These cases showthat the same prin- 
ciples necessarily influence the ques- 
tion of duplicity, and from these pruir 
ciples it appears to result, that a plea 
that the instrument, taken for and 
on account, was negotiated for good 
and valuable consideration, is one en- 
tire defence, and substantially has the 
same effect as a plea that it was re- 
newed by the plaintiff in satis/action. 
In MaiUard v. Jrgyle, the de£nMlant 
pleaded that he delivered to plaintiff 
certain bills (described, and not stated 
to have been ** to order," or otherwise 
negotiable, but "indorsed in blank" by 
the drawers), " which were by the 
plaintiff rec^ved for and on account, 
&c., and in payment, and upon 
whidi the drawer and acceptor respec- 
tively then became and are liable, 
according to the tenor and effect 
thereof: that plaintiff afterwards and 
before suit, &c., indorsed the biUs 



124 KEARSLAKE v. MORGAN, 6 T. R., 613. 

to divers persons to the defendant un- menced an action against defendant, 
known, and that such persons respec- which is still pending, &c. A de- 
tivelj, and not the plaintiff, were and murrer for duplicity only assigned 
are holders thereof respectively for as causes the '* alleging not only that 
value, and entitled to sue thereon/' plaintiff received the hill for and on 
On special demurrer for duplicity, in account, &c., and indorsed it away 
that the plea alleged the bills to have to one who, at the time of action^ 
been received for and on account of was holder, but that defendant, when 
the debt and in payment, and also that the bill became due, paid" &c. Bat 
** they were, at time of action, in the it is conceived, the real ground of 
hands of indorsees for value other than duplicity was that already referred 
plaintiff," the Court gave judgment to, and that all that part of the 
for defendant; it is to be observed, plea which respected payment was 
however, that their attention was purely nugatory, as shown in the ar- 
exclusively directed to the allega- gument of Addison. And perhaps the 
tion that the bills were '^ received language of the Court in that case " It 
in payment," and did not at all ad- is not essential that the matter should 
vert to the point before suggested, form a good defence to plead double : 
as to the effect of the plaintiff's re- it is enough that defendant appears to 
ceiving consideration on his transfer of treat the matter pleaded as affording a 
the instruments: if, indeed, the plea defence," (though the decision is,] on 
could have raised that point: as to the ground suggested, sustainable), 
which qucere. In Wright v. Watts, went rather beyond the doctrine of du- 
defendant pleaded, that plaintiff, for plicity, as it is stated in "Stephens 
and on account, &c., drew a bill of on Pleading" (cited in a note to the 
exchange, and directed the same to case) mz», that the matter must be 
defendant, whereby plaintiff requested sufficient in substance : and a similar 
defendant to pay to the order of plain- observation perhaps applies to Purs- 
tiff, &c. (after date), which bill de- sord v. Peck, cited in the note on 
fendant then accepted, and dehvered Peacock v. Rogers, 
to plaintiff, for and on account of the Upon the principle previously ad- 
said sum, &c. ; and plaintiff then re- verted to, with reference to the re- 
ceived the said bill on such account as plication that the instrument was 
aforesaid. That after the delivery of returned it is conceived that if, to the 
the same to plaintiff, &c., plaintiff in- rephcation that the instrument had 
dorsed and delivered it, on a good and been returned, defendant rejoined 
sufficient consideration, to one A., who, matter shotting that plaintiff had 
from the time of such indorsement either while it was in his hands 
until and after the commencement of vitiated it, (Alderson v. Longdate, 
suit, was holder of the same ; and that 3 B. & Ad. 160 ; Davidson v. Cooper, 
when it became due, &c., defendant and Bradley v. Mason, 1 1 M. & W., 
paid to the said A., who then received and Parry t, Nicholson, 13 M. & W.,) 
bl. in full satisfaction and discharge of or had by his dealing with it exone- 
an equal sum parcel of the amount of rated the defendant or prior parties, 
the bill, and that for the recovery of {Camidge v. Allenby, 6 B. & C, 373 ; 
the residue of the bill, A. then com- Bolton v. Richards, 6 T. R.; Fields. 
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Carr, 7 Bi ; Smith v. Ferrand, 7 
B. & C. ; Shipton T. Casson, 5 
B. & C; Eyles v. Mlis, 4 Bi.) it 
is doubtful whether this would not 
be open to objection as a departure 
from the plea; as showing matter 
which^ on principles before noticed 
(pages 110, and 115), would prove the 
instrument to have been received in 
satisfaction. 

It is proper here to remark, that 
if such a plea stated that the bill 
was bj plaintiff indorsed for good 
consideration, and that it was paid 
when due, it would clearly be double, 
for the reasons already referred to. 
But if, as in Chregson v. Ruck^ 
4 Q. B. R., 737, the plea stated 
only that the plaintifiP, having taken 
and accepted the said bill for and on 
account of the said causes, then in- 
dorsed and negotiated the bill, and 
defendant afterwards, and when it 
became due, ''paid the amount ac- 
cording to the tenor and effect thereof y* 
&c. which would mean to the lawful 
holder, {Cox v. EarlCy 3 B. & Aid.) 
it would not be open to this ob- 
jection, for it would not appear 
that plaintiff had any valuable con- 
sideration for the indorsement : and 
as to the import of that allegation, see 
the note to Peacock v. Rhodes. In 
Chregson v. Ruck, payment was also 
pleaded, in the ordinary form, and 
it having been proved that the bill 
was given and paid by the defendant, 
the two pleas appeared to be treated 
by the Court as substantially the same. 

It has hitherto been assumed that 
(as in the principal case) the bill has 
been taken after the accruing of a pre- 
vious cause of action ; in which case 

• 

the defence must be pleaded specially 
as accord and satisfaction. {Ante, pp. 
89, 103, Greenmg^s Chitty, p. 92.) 



If it were, however, part of the previous 
contract that a bill should be taken in 
payment (which must be distinguished 
from an agreement that a bill shall be 
taken as payment), no action can be 
brought for the consideration during 
the period for which the bill would 
have been running, for upon the gene- 
ral issue, it will appear, that the money 
was not at the time of action payable 
{Broomfield v. Smith, 1 M. & W. ; 
Hayselden v. Staff, 7 A. & E.) even 
although it be not given, and the count 
must be special for not giving the bill. 
{Mussen v. Price, 4 East; Groom v. 
West, 8 A. & E. ; Bodd v. Paul, 10 
Jurist; 2 Greening's Chitty, 192.) If 
it were a part of the previous contract 
that the instrument should be taken as 
payment, though it will be proper, in 
an action for the consideration, to 
have pleas, as in the principal case, 
showing the defence as arising after 
the cause of action declared on 
{Littlechild v. Banks, 14 Law Jour., 
Q. B.) ; perhaps it can be proved 
under the general issue on the common 
counts that a bill was (or was to be) 
absolutely taken as payment at the 
time, upon the principle upon which 
a contract of barter is provable under 
the general issue, whether executed by 
the defendant or not : the reason being 
that the evidence shows that moTiey never 
was to be paid at all {Harrison v. Luke, 
1 4 L. J., Ex.) The fact that a bill was^ 
taken will, however, primd facie, be 
proof that it was taken only "for and on 
account of" the debt. {Kendrick v. 
Lomax, 1 C. & J.; Lewis v. Lyster, 1 
C. M. & R.) But where a bill is trans- 
ferred without any indorsement by the 
defendant, it will rather be evidence that 
it was received in satisfaction, or that the 
transaction amounted to a purchase of 
the bill. {Rosey. Edwards, 1 M. & W.) 
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A lease lie oMM Debt for rent upon a lease made to the testator of the 
gtumdiu amba- defendant. And declares of a lease made de anno in annum, 
jfrSfT^^n juaJiMfuc ambabus partibus placeret, and that the testator 
lease for two occupied it for two years, and paid the renU and part of the 

years certaiiiy , ,, , % % * 3 

and fw every third year occupied it, and died ; and for rent of the third 
UisdeS^iin^ year the action was brought. The defendant pleaded non 
Co. Lit. 45 ; debet, and found aintinst him : and now nM>yed in arrest of 

Yelv. 74 • 1 

Mod! 3;'i judgment, that this was but a lease at will, which deter- 
M^^. 69 'i62 • ^ii^6<^ by his death ; and so the action hiy not for this tUrd 

^ Mod. 7; 2 yga^^ — But Oawdy and Fenner held, although at the first 
iv.eo. o4«j jd .«<» 

Lev. 359 ; 2 it was a lease certain but for two years, yet when he 
Raym. 746; 2 occupies and enjoys it part of the third year, it is then a 
stra. 776 ; 2 lease certain for that year also ; so as neither the one nor the 

Salk. 414 r 3 ... 

Bac. Ab. 434 ; Other can detenmne the will during that year which be had 
3 Term Rep. ' begun to occupy. Wherefore the action well lies for the 
^^ ' *^^,*^ *^® rent of that year. — Popfiam held, that it was a lease at 

caseofHaUv. . 

Richardson, 3 will for the other years after the two years ; and then it 
^^' ' determined by the death of the lessee. — Et ae^oumatur. 



In a case prior^ and similar, to that was origioaUy founded, and espedally 

in the text, and in which, (though it in the more simple cases represented 

does not appear to have been there by that in the text, eases in whidi 

referred to,) the question was discussed the action for use and ocm^po^iofi 

much more satisfactorily — if not settled is now perhaps too indiscriminately 

more decisively — ^it was truly said by substituted. 

one of the judges, ** This is a ffood The phraseology of the count for 

ease : for it is a eommon case, and the use and occupation " which allegei, 

case of eaery one vn a manner" ( Per that defendant occupied by the j»«nNtf • 

Pollard, J., Potkin's case, 14 H^i. non of the plaintifiT," and the legal de- 

TIII. fol. 10, cited in the Bishop of Gmii<m of iL demise, — would aleneindi- 

Bath's case, 6 Coke, and subsequently cate the intimate associatioxL between a 

quoted in this note). And the question license and a lease. It ajq^ears that 

cannot be elucidated without a refer- any occi:^[MitiQn of land by the pemifi- 

ence to those principles on which sion of another must neeeasaiily be 

the action of debt on a parol demise dther a license or a lease. And* indeed, 
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80 nearlj does the one approach in l^al 
effect to the other, that there is some 
apparent vncertamty in the oathcnities, 
as to what, inpartieaJer eases, may be 
precisely tiie proper mode of pleading 
such permission. Thas in Lord Dud- 
Uy ▼. Pewles, 5 Bttxt, YII. £(A. 1, in 
trespass for taking a dog, defendant 
pleaded that plaintiff licaased him to 
take and. retain it for a debt dae to 
him from die plaintiff (as to the effect 
of which, see 9 £dw. IV. M. 41. ; 28 
Hen. TI. foL 7. ; 33 EEen. Vi. M. 
44, cited po&tJ) The pka was spe- 
cii^y demurred to for argameDtatiye- 
ness, m that it s^iowed retentibn as a 
piedffe, and per Kehle^ arguendo, '* If 
defendant in trespass plead that ihe 
plaintiff licensed him to enter and 
occupy for the epaee of a monthy or a 
fMtter of a year, it is good, (t. e* in 
snbstence,) but he ought to say that 
the pliuntiff leased to him and not 
' Heensed,' for the matter proves not 
a lieenee but a leaee; and that was 
granted by the wholeCourt, quodnota" 
But this dictum (recognized in 5 B. & 
Ad. 694, per Taunton, J.) must be 
taken with certain qualifications. In 
Hall T. Seahrigkt, 2 Keble, 561, 
Tunedeny J., said, ** In 5 Hen. Y. fol. 
1, it is said if one doth license another 
to enjoy his house till sudi a time it is 
a lease, but whether it may not be 
pleaded as a license, I have known it 
doubted :" and it is pointed out by the 
learned reporters in a note to Kavanagh 
V. Gudgcy 7 M. & G. 322, " the «itry 
was under a ri^t of possession ahoo- 
hte ab imtio.** And it is observed |»er 
Curiam in that case, that " assuming 
the dictum to be c(Hrrect, by sudh a 
license to occupy an immediate in- 
terest and right to the possession 
would be vested." It is to be observed 
idso that in other cases, even more 



ancient, there are some 
drawn very materad to be observed 
upon this point. Thus in lOEd^IY. 
fol. 4, in trespass^ Brian, for defendant 
pleaded that plaintiff licensed him to 
enter ihe house, and occupy for a yaur 
llwnce ensuing, by ibroe of which he 
entered, &c. Caieaby demmred, &r 
that the license appeued to have been 
a iease, and that the jAth should have 
alleged that phdntifflaBVfiJ, &c. Brian / 
*' I have pleaded aocordii^ to the truth 
of the matter, and will not put it in 
the mouth of the laymen to say if it 
mere aleaseomot." (Fide perPrisotyJ , 
JdHen.yi. kL 63 ; Prkxv. WiUiiomy 
1 M. ft W, ; Morrison v. Trenchard, 
4 M.& G.) CkotOyJ, I ''If a man hcense 
me to occupy his hmd ibr a year, then 
he may occupy it with me, for I have 
only liberty to oecupy. But otherwise 
if he lease to me for a year, for there 
the lesacMT shall not occupy with me" 
(This is precisely the distinction taken 
in the late cases of Wheeler v. Monte- 
fore; Doe d. Lyster v. Goodwin ; and 
Doe d, Parsly v. Day, 2 Q. B« as to the 
necessity iwt tuii^ijo wa eotcluswe pos- 
session on the part of tfaeidleged lessee.) 
Moile, J., ad idem : " For where the 
plaintiff gives to me a license to occupy, 
ut supra, if a trespass be dene on the 
land cannot have the action of trespass, 
but here the plain tiff slmQ have it, &c., 
but otherwise it is of a lessee, ftc. 
Catesby j If a man license me to oc- 
cupy his land with my horses, ftc. 
then he may occupy inth me not- 
withstanding die Iksnae; but when 
the Hoenses are generally to occupy Ms 
land such license includes in it a lease." 
Ultimately the Court fcnmd the license 
was a sufficient matter on which the 
plamtiff could take isnie, t. e., diat he 
dainoil Mcense, ftc. ^aadit isamatter 
in laar w be t l wr it be a lease or not, so 
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that the defendant shall not he forced 
to say that he leased ; hut Choke, J., 
said the occupation was as strong to 
make it a lease as if he had said, ** to 
hdd to him** &c. Here may he inci- 
dentally ohserved the germ of a doc- 
trine in modem decisions so distinctly 
deyeloped (especially with reference to 
the tenancy stated in the case in the 
text) as to the demises by operation 
of lawy t. e., implied from occupation 
and acceptance of rent. Again, in 
Jepaon v. Jackson, 2 Levinz, 194, in 
trespass for entering plaintiff's house, 
and continuing possession for three 
years (and the declaration, it is to he 
ohserred, prohahly stated that de- 
fendant expelled him, &c. and would 
disclose that defendant had exclusively 
occupied during all the time), there was 
a plea of hcense to enter and inhabit : 
and therefore the ohservation of the 
Court that *' the license amounted to a 
lease," is quite supported hy the facts. 
So in Wood v. Lake, Sayer (and see 
MS. report cited 13 M. & W. 848), 
it is said, per Denison, J. : If a license 
to enjoy lands for five years, there is a 
lease, because the whole interest passes." 
And the same distinction will he found 
supported in the exceedingly learned 
and elahorate judgment of the Court 
in Wood V. Leadbetter, 13 M. & 
W., the " leading case" on the law 
of licenses. So again in Trevor v. 
Roberts, Hard. 396, where in an 
action on a promise to pay such a 
sum in consideration that the plain- 
tiff had licensed and permitted the 
defendant to enjoy such lands, and 
where it was said, per Hale, C. B., 
This " present permission amounts to a 
lease," it will be observed, the count 
would necessarily allege that there had 
heen an enjoyment, primd facie exclu- 
sive. Butthiscasealsopresentsanother, 



and perhaps after all the essential dis- 
tinction, viz,, that the count must also 
have averred, that the license and oc- 
cupation had been at the request of 
defendant, which would disclose the 
previous existence of a mutual under- 
standing, amounting to an implied 
promise on the one side, to give up 
possession of the premises for a certain 
period, and on the other side to pay 
for it : and this agreement would have 
constituted a valid executory contract 
on good consideration, which bound 
both parties, and might have been 
enforced by either {Nichols v. Bambred, 
Hob. 88; Lampluyh v. Braithwaite, 
ib. 105 ; T^orp v. Thofp, Ray. ; Mar- 
Hndale v. Fisher, 1 Wilson; and see 
Acton V. Simon, Cro. Car. ; Johnson v. 
May, 3 Lev. ; Boot v. Wilson, 8 East; 
Edge v. Strafford, 1 C. & J., cited 
post) ; and would have amounted to 
an actual demise, presuming it had 
been understood that its operation 
was to be immediate. (Doe d. Jacksonr. 
Ashbumham, 5 T. B. ; Poole v. Beat- 
ley, 12 East, 168; Morgan d, Douh 
ding v. Basset, 3 Ta. ; Finer v. Jud- 
son, 6 Bi. ; Staniforth v. Fox, 7 Bi. ; 
Warman v. Faithful, 5 B. & Ad. ; 
Chapman v. Bluck, 4 B. N. C. ; Doe 
d. FhiUipp V. Benjamin, 9 A. & E.) 

'And it seems that the distinction 
here adverted to, was in ancient 
times recognized as the true test by 
which to discriminate between a li- 
cense, which without a deed may be 
revocable, and a lease, which like any 
other valid contract cannot be dis- 
charged without the consent of both 
parties. Thus in 34 Henry VI. fol. 7, 
where in trespass a license was 
pleaded, a revocation was replied ; and 
Billing said, arguendo, " The interest 
alleged is by way of license, — and 
that always depends on the tvill of the 
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plaintiffs and he can discharge it any 
time at his will, — as if one leases 
land to hold at his will, the occupation 
is lawful, unless it be discharged, and 
yet he can discharge it at his will," — a 
view adopted by the Court, in deference 
to whose opinion the demurrer was 
withdrawn. (See Richardson v. Lang* 
ridge, cited ^o«^) 

The close connection thus ex- 
hibited between a license and a lease 
leads naturally to the inference that 
leases originally partook more of 
the nature of licenses in respect 
to the indefinite period of their du- 
ration. And it does in fact appear 
that leases at will were in early 
times the most common. The in- 
stances are innumerable in the old 
books in which such leases are pleaded, 
with as much formality as if they had 
been terms of long duration, — with the 
" per force de quel il fait ent. possJ* 
(11 Edward IV. fol. 3; 16 Ed- 
ward IV. fol. 25; 15 Edward IV. 
fol. 5; 28 Henry VI. fol. 6; 38 
Henry VI. fol. 27; 35 Henry VI. 
fol. 5 ; 35 Henry VI. fol. 63.) And 
that these were strictly leases at will 
appears clearly from the numerous 
contemporaneous decisions respecting 
the tenant's right to emblements,^~s. 
question which would have no more 
application to the tenancy from year 
to year, since allowed to be engrafted 
by operation of law upon an original 
tenancy at will, than to any regular 
tenancy for a term of years. (37 
Henry VI. fol. 35 ; 37 Henry VI. 
fol. 7 ; 21 Henry VI. fol. 37.) And 
it may not be inappropriate here to 
introduce one or two ancient cases, in 
which the nature of this tenancy is 
elucidated, and in which also the origin 
of thedoctrineof demises by implication 
of law will be observed. 20 Edward 



IV. fol. 9, in debt, the plaintiff 
counted on a lease by him made at the 
will of the plaintiff. Brian, J., ** Ceo 
est un marvelous entendment ! with 
these words, * at the will of the plain- 
tiff,' or otherwise they are void; for 
a lease at will shall be at the will of 
the lessee as well as of the lessor ; or 
otherwise the lessee shall have a free- 
hold by the assent of the lessor, which 
shall be against law." Littleton, J., 
contra : " For if that be law, there 
must be a great mischief to the lessor ; 
for peradventure the lessee would 
occupy, and then at the end of the 
term he would relinquish the occupa- 
tion." Catesby : " I will prove by 
reason, that the lease shall be at the 
will of each of them without special 
words ; for you (t. e. the lessor) shall 
have an action against him who would 
disturb the lessee at will in the occu- 
pation of his term by the common 
law ; but if one disturb the tenant for 
term of years, it is otherwise ; for 
whether he occupy or not he shall be 
charged, and then no action (t. e, of 
trespass) lies for the lessor. Then, if 
the tenant at will shall be at the will 
of the lessor, he cannot have the action 
(t. e. of trespass), for it is no damage 
to him." Brian : "As to the case put 
by Littleton, it seems to me that it 
shall be the folly of the lessor to make 
such a lease." Choke : " It seems to me 
that he shall be charged for the occu- 
pation of a year if he occupy : for that 
by his occupation he shall be charged; 
but othertoise it is of a lease for a term 
of years, for there the occupation does 
not charge him, but the lease,'* Brian: 
** If you could charge him for a year, 
you might charge him for the Hfe of the 
lessor ; but I conceive it is impossible 
that he should be charged, except 
at will as well of his lessor as of 
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himself: for otherwise he shall have 
a freehold at the will of the lessor, and 
that cannot be without liverie andseUin, 
Again in 35 Henrj VI. foL 63, in tres- 
pass, defendant pleaded that J., being 
seised, &c., and leased the land to 
him to hold at the mil of the defend- 
ant, bj force of which he wk possess- 
ed thereof, &c. Wrangford demurred, 
for that the defendant ought to hare 
shown of what estate he was possessed ; 
for it might be that the estate was for 
term of life, and then livery should 
have been made, &c." Littleton: "If 
a man plead a lease, he ought to plead 
it according thereto, as if I enfeoff a 
man without words of inheritance, and 
deliver seisin, he has only an estate for 
life ; for it amounts to no more in law ; 
and so he ought to plead that I leased 
to him, &c. (t. e. for life). And so 
here — it shall be intended a lease for 
life, if livery of seisin were made, and 
it ought to be pleaded, &c." Prisot, 
J. : " That is not so : for by that view 
a man should be compelled to deter- 
mine what might be according to law, 
and peradventure there may be a doubt 
in law. And in such cases, it is better 
to show the special matter to the Court, 
&c. And so here — as the plaintiff 
made defendant tenant at the toill of 
the defendant, it is better to show the 
lease, of which, perhaps, there is a 
doubt in law, &c." See, as to this doc- 
trine. Price V. Williams, 1 M. & W. ; 
Kavanagh v. Gudge, 7 M. & G. : and 
it may here be observed, also, that in 
a recent case was illustrated the im- 
portance of distinguishing between 
words implying a lease for an uncer- 
tain time, and those implying an estate 
in fee. (Hughes v. Parker, 8 M. & W.) 
The principles on which a tenancy 
originally at tiTt^/ would be converted into 
a tenancy for some term certain, are, as 



already incidentally observed, clearly 
elucidated even in the most ancient 
cases. It was always understood that 
a lease might be hj parol. Thus in 
Long Quinto, Edw. IV. fol. 43, "if in 
writ of debt or waste plaintiff declared 
on a lease for years, and defendant 
showed that it was by deed indented, 
that would not abate the count nor 
the writ, for a lease whether mth or 
without deed is good; and eqaally a 
lease in law " (although if it be by deed 
indented lessee will be estopped horn 
denying the lease, ib, fol. 67)> and 
thus the issue might be " ne lessa pas,** 
as in 43 Ed. III. fol. 6. There is, it 
IS obvious, no distinction between an 
agreement by express words and one 
implied from acts of the parties, clearly 
indicating their mutual understanding, 
(Baxter v. Greg, 3 M. & G. ; Winter- 
botham V. Ingham, 10 Jur.) And the 
paymentof rent at regular periods affords 
evidence whence such an understanding 
may be inferred as to the continuance 
of the tenancy. Thus in 2 Edw. IV. 
6, per Geraiey : The tenant at will 
can have trespass, and the lessor csn 
have debt against him, or can distrain. 
Markham and Telverton (Justices) 
denied that he could have (i. e, even) 
debt. Sed per Genneg : "Suppose I 
lease to a man for a year, or at my 
will, rendering rent, — cannot I have 
debt ?" Markham : ''There it would be 
well, for there is in a manner a term 
certain, limited by the lessor'* And so 
the Justices agreed. The distinction 
here taken obviously has reference to the 
contract for the periodical payment— 
not the reservation of a fixed amount; 
which is for obvious reasons essential 
to a right to distrain, (Dunk v. Hunter, 
5 B. & Aid.), but neither according 
to ancient or modem authorities, ap- 
pears requisite to constitute rent, or 
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rapport an action of (M>t. In Farmer 
▼. Lawrence^ Styles, 397, plaintiff de- 
elared in debt that he had let a cham- 
ber to defendant (by pait^) from such 
a time to hold as long as she shoold 
please, paying ^erefore yearly as mmeh 
as it should be reasenaUy worth; 
arernng tlwt defendant held the 
chamber from such a time to such a 
time, and that for that term t^ was 
reasonably worth so mnch : and it was 
moved in arrest of judgment, that it 
was not alleged that defendant held it 
so long as he pleased. Roll, C. J. : 
''The old books are, if I let land to one 
for as long as he pleaseth, it shall be 
intended as long as bodi parties please : 
and here it shall be intended that the 
term was determined, unless you had 
showed that you would have hdd the 
chamber l<mger. And the time being 
determined, you ought to pay pre- 
sently cu much as it is reasonably 
worthy if no time be expressed for 
the payment thereof, and the averment 
ought to be on defendant's side." 
So in Mason v. Willard, Skinner, 
238, 242, in assumpsit on consi- 
deration that plaintiff would permit 
defendant to occupy land of plaintiff's 
for one year, that he would give him 
for it as much as it was worth: though 
it was said, per Curiam, ''It is a good 
contract to give for a lodging, &c., as 
much as it is worth :->-an action of debt 
would not lie upon it because it is un- 
certain :" this was denied by fFithens, 
J., and when after consultation the 
Court said, " Where a rent was reserved 
uncertain the law would not permit 
an action quite personal : but here 
debt would not lie because it was un- 
certain — and there could be no dis- 
tress because there was no rent:" their 
opinion is only supportable with refer- 
ence to the remedy by distress; for 



counts on quantum meruit were, beftnre 
the new rules, quite common in debt 
(and see per Coleridge, J., Hatton v. 
Maeready, 13 L.J., Q.B. ; and 8 Jurist) 
— and a contract may as well be to 
pay a reasonable as a fixed sum. 
{Ashcroft V. Morris, 4 M. & G. ; 
Hoadly v. Maclean, 10 Bi.) And 
therefore from these cases, and from 
that next cited, it not only appears 
that debt will lie on demise at will at a 
reaoonahte rent, but that it is doubtfol 
whether on such a demise (see as to 
this Farmer v. Lawrence, just cited) 
it be necessary to aver occupation. 
Thus in 18 Henry I., fol. 1, in debt, 
TeivertoH counted upon a lease 6f 
certain land to the defendant by the 
plaintiff to hold at will; rendering 
4 marks per annum, and for 8 marks 
in arrear for two years he brought 
his action. Markham demurred, for 
that it was not shown that defendant 
occupied for those years. ''For (he 
said) there was a diversity between a 
lease for years and a lease at wUl; 
for the lease for years is uncertainty, 
and though the lessee never occupy, 
yet for the certainty which makes the 
lease 'un chose perfect' he shall be 
bound to pay the rent. But the other is 
an uncertainty, because it cannot be said 
to be a lease if the tenant do not occupy 
by force of it, which causes a perfect 
action to demand the rent for the time 
he occupies." And he argued that a 
lease at will shall be intended as well 
at the will of the lessee as of the lessor : 
t. e,, that the lease should not continue 
longer than at the will of both^ and the 
win of the lessee cannot be intended 
if he do not occupy, &c. Fortescue 
on the same side. Yeherton contr^ : 
'*For though the lease be at will, it is a 
contract between the lessor and lessee : 
and the lessee can occupy if he will 

k2 
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by force of the lease, and if he will 
not, it is no default of the lessor; 
unless it be shown that the lessor dis- 
agreed, &c." Paaton, C. J. : " If the 
law were that the lease could not be 
efiPectual without the will of both this 
(objection) would be plausible. But I 
intend that after the lease it shall be 
solely at the will of the lessor : and as 
to the matter here, it appears to me 
that a lease for years and a lease at 
will shall be on the same condition ; 
for if in a lease for years lessee never 
occupies, but a stranger enters and 
trespasses, during the term, the lessee 
shall hare trespass : and so, upon a 
lease at will ; erpo, the lessor shall 
have a right to recover his rent against 
the tenant at will, though he never 
occupied, and the tenant at will shall 
have a right against a stranger who 
trespasses — ^though he never occupied. 
And for that there were no other Jus- 
tices in court except Paston, he passed 
on to another matter." Paston could 
have intended nothing more than that 
while the will was undetermined the 
lessee had as much right to the pre- 
mises as if they had been let to him 
for a term of years: and that the law 
could not presume that the will had 
been determined, but that defendant 
should have shown that in a plea : 
and this seems sustainable. 

Although, however, it appears clear 
from the preceding authorities, that 
debt on a demise at will is maintainable 
wherever defendant has occupied for 
any time under an understanding 
that something shall be paid for the 
occupation, but with no understand- 
ing as to the period of occupation, or 
the amount of payment ; and therefore, 
that in Gibson v. Kirk, 1 Q. B., the 
Court in their learned judgment on 
this subject, were not altogether ac- 



curate in observing, that in debt for 
rent the declaration always '' showed 
the rent uncertain ;" and that " no 
instance is to be found among them of 
an action of debt for a rewtonable 
remuneration for the occupation of 
lands ;" so that " the action of debt 
for use and occupation was wanted 
only where the occupation was for no 
certain time, at no fixed rent ;" it is, 
as may be conceived, quite true, (as 
in that judgment is observed) " that 
the occupation of premises by a per- 
son bound to pay some remuneration 
for it, without the amount and period 
of payment being fixed, was, and is, of 
comparatively rare occurrence." And 
accordingly, most of the old cases were 
such as are now of most common 
occurrence, vig,, where one lets pre- 
mises, not saying for what time, but 
at a weekly, monthly, quarterly, half- 
yearly, or yearly rent, which will im- 
port a letting for the week, &c., and 
so on from week, &c., to week, &c., 
i, e., the tenancy stated in the prin- 
cipal case. 

Thus, in 20 Henry VI. fol. 27, in 
debt, plaintiffs declared that they leased 
to defendant a warehouse, &c., render- 
ing to them by the week I2d,, so long 
as he occupied, and that he occupied a 
certain time, which amounted to the 
sum demanded. Markham pleaded, 
that when plaintiff leased, it was 
agreed between him and the defendant, 
that the plaintiff should sufficiently 
repair, but that he suffered the bouse 
to be occupied, &c., without this, 
that he leased modo et formd, as 
alleged, &c. And though in Bar- 
head V. Morgan^ Cro. Jac. 598, where 
the count (in assumpsit) stated that, 
whereas plaintiff locdsset to defen- 
dant a warehouse, &c., that defendant 
promised to pay him for every week 
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that he occupied it, 8s. ; and alleged 
that in fact he occupied it twentj-seven 
weeks^ &c. ; and it was moved in 
arrest of judgment^ that this is a lease 
at least at mil, and that the 8^. 
weekly is in the nature of rent ; the 
Court said^ This is not a lease^ hut a 
promise, that so long as he permitted 
him to occupy (^quaere, so long as he 
occupied ?) the warehouse, he would 
pay it ; it is not any rent, but merely 
a promise in consideration of the oc- 
cupying, &c.;" — ^the decision obviously 
went on the terms of the promise as 
declared on, which imported that the 
consideration was the occupation, 
whereas as a demise it is the letting ; 
and the rent would be payable in many 
cases, where the occupation was put 
an end to, provided it were not by 
lessee's default. And that is illus- 
trated in Welbie v. Phillipps, 2 Vent. 
129, where, in debt, plaintiff declared 
071 a demise, made 25th March, &c., 
to hold thenceforth quamdiu ambabus 
partibus placeret, yielding \\M, rent 
quarterly. Averment, that defendant 
entered by virtue of the said demise, 
and continued possessed of the pre- 
mises till Christmas then next follow- 
ing ; and for 50«., a quarter's rent, at 
the said Christmas-day, he brings his 
action. Demurrer, for that there 
were two quarters' due before Christ- 
mas, and which were not shown to 
have been paid. But the Court gave 
judgment for the plaintiff; for in such 
case, every quarter's rent is a several 
debt, and distinct actions may be 
brought for such. The principle here 
laid down, that where each periodical 
reservation of rent, constitutes for 
each period a separate and distinct 
contract, had previously been recog- 
nized in Hunt v. Stone, Cro. Eliz. 
118, and has in modem times become 



fnlly established. {Slack v. Sharp, 
8 A. & E.; Packer v. Gibbins, 1 
Q. B.) And it is very observable, 
that in an older case a similar decision 
was pronounced in these terms: — 
**The duty is in a manner several; for 
each term, or for each year" (the rent 
having been reserved annually), " he 
(the lessor) can have debt." {Per 
Strange, J., 7 Henry VI. fol. 26 ; et 
vide 1 Henry VI. fol. 23, S. P.) And 
the manner in which thus by implica- 
tion of law a new term is constituted 
by the entry upon each period for 
which rent is so reserved is elucidated 
in Leighton v. Teed, 1 Baym. 707 ; 3 
Salk. 222 ; per Holt, C. J. : " If there 
be tenant at will, rendering rent quar- 
terly, the lessor may determine his 
will when he pleases, but then he will 
lose the rent that would be due for the 
quarter in which he determines his 
will. So the lessee at will may de- 
termine the will when he pleases; but 
then he shall pay the rent for all the 
quarter in which he determines his 
will. But if A. lease to B. for a year, 
and so on, de anno in annum, quamdiu 
ambabus partibus placuerit, A. may 
determine his will at the end of any 
year ; but if any new year be begun, 
it cannot be determined before the end 
of the year." The effect in any such 
case, therefore, is the same as if for 
the next ensuing period of reservation 
there were a distinct agreement for the- 
occupation of the premises, and the 
payment of the amount periodically 
reserved. For if tenements be let to a 
man for term of half a year, or for 
term of a quarter of a year, &c., in 
such case (in waste) the writ shall 
say, quod tenet ad terminum anno- 
rum^ (Littleton, s. ^h, chap. 7, 
" Tenant for Term of Years.") So, 
per lAttledale, J., How v. Kennett, 3 
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A. & E. 662, ** a tenancy from year 
to year" (and of course for any ana- 
logous tenancy, as from quarts to 
quarter) " is a term." (See Sin^ikkin^ 
y. Mhurst, 1 C. M. & R. ; Timmuu 
y. Rawlinson, 3 Burr. 1603.) And 
in . a later case, it was held that a 
tenancy at so much per quarter was a 
tenancy by the quarter only . ( Wilkin^ 
son y. Hall, 3 B. N. C.) And the 
legal effect of this is shown in Clark 
y. Palady, Cro. Eliz. 859, where, on 
an assumpsit, in consideration that 
plaintiff would permit defendant to 
enjoy such land far a year, defendant 
promised to giye him 10/. fen* that 
year : alleging that defendant enjoyed 
it by his permission ; — in arrest of 
judgment, it was held ill by the Court; 
for that it was a demiee, and debt lay, 
but not assumpsit. 

In illustration of the tenancy de- 
clared on in the principal case, and 
of which the creation, by implication 
of law, has thus been considered, it 
may here be proper to cite rather fully 
the case already alluded to, as one in 
which the principles applicable to this 
species of tenancy were discussed (with 
pecuHar reference to the mode of 
pleading) more ftdly than in any oth^ 
case, ancient or modem. In Potion's 
case, 1 4 H.VIII. f. 10, plaintiffs declared 
that they leased to defendant for one 
year, to commence on, &c., and thence 
until the end of the said year, et eie le 
prochein, and so the next year, from year 
to year, so long as the parties should 
please : virtute cufus ipee possesaUm^ 
atu9y and occupied for twenty-four 
years. The action was for waste, 
which lay only against tenant for term 
of years, and it was moyed in arrest of 
judgment, that, as objected per Pop- 
ham, J., in the principal case, the 
lease was only for a year, and after- 



wards at will; and that the declara* 
tion was therefore had, for noiaUegmg 
the waste to haye oceuired in the first 
year. (It may be observed here, that 
tenant for term of half a year, or a 
quarter, may in law be tenamt for term 
of years. Littleton's Tenuros, chap. 
7, "Tenant for Term of Years.") 
Fitzherhert, J. : <' It is a lease at wiU ; 
for a lease for years ought to be 
certain at the commencement, when 
the term is to begin, and when it is to 
end ; and if it be not a lease for years 
at the commencement, the occupation 
cannot make it a lease; and a lease 
for years is not determinable except at 
a certain time, and not at the will of 
the lessor or lessee, &c. For the first 
year it is a good lease, not determinar 
bk by the will of one or the other; 
but as to the (rther years afterwards, it 
is *de an en an* at the will of both 
parties; and when it is said the will 
only operates before he enters on the 
oecnpation of eadi year, that is not so, 
for it extends to the entire year, and 
each part of it, so that he can deter- 
mine the will at miy time of the year. 
And when it is said that the word 
'will' shall be void, that is not so, 
for it shall be in the natare of a con- 
dition" (t. e, precedent: but, as will 
be seen from the other cases, the con- 
dition is rather subsequent, and this 
fallacy pervades the whole of the 
reasoning of Fitsherbert, J.); ''for if I 
let land to another for a year at my 
will, he cannot have it except at my 
will ; and so if I lease for years at my 
will. But pnt the will out, and say 
that it shall be as if he had said he 
leased for a year and so on, *de amen 
an,' and no years limited; now that 
could not be a lease for years, for it 
has not any determination certain, and 
for that it shaU be at wilL' ' 
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ckedjNw^, ccmird), ''And if I lease for 
jearsy and do not limit them with cer* 
tainty; now he (the lessee) cannot 
hare it for more than two years ; for if 
he has had it for two years, he has had 
it for 'years.' And so a lease for 
twenty years at his will is determina- 
ble at his will. And if I lease for 
twenty years at my will, if a stranger 
oust him, he shaU not pay his rait. 
And a lease which either of the par- 
ties can determine is not a lease for 
years, hnt at will. And if I lease land 
to commence at snch a feast for years, 
it is no lease, ibr that it onght to show 
when it shall endy or he determined/' 
Brooke, J., to the same intent : — "A 
lease for term of years onght to be by 
the first words a perfect lease. And 
at the commencement this was an 
cKtire lease, and not several ; for it all 
commenced at one time, and notwith- 
standing that he made a division after, 
'de an en an;* as if I lease land to 
commence at the feast of St. Michael 
uext ensuing (reserving rent) to endure 
until the feast of St. Michael, and so 
the next year until the same feast, 
and so the third year, it is a good 
lease, and a lease for three years, 
for it determines with certainty enough 
when it shall commence and when it 
shall end : and that, by the first words : 
and it is not to he determined by any- 
thing afterwards : and so of a lease for 
t^ years, and so afterwards ten years 
— ^that is a good lease for twenty years. 
And tenancy at will is at comm<m law, 
and it is at the will of bodi parties : 
for if it be not at the will of the lessor, 
the lessee shall have the estate for 
term of life : if lioery be made deter- 
minable at the will of the lesmnr that 
cannot be. But if the tenant sow the 
land, now the lessor for tiiat part does 
not determine his will, till he hath 



taken his emhlement : hnt if it waa a 
hoose he can determine his will at anj 
time he pleases : then a lease for term 
of years ought to be certain by the first 
words : and if it be a lease of years it 
cannot be determinable at will, for 
that is repugnant. And I cannot 
agree that if I lease for ten years at will 
it is determinable at will : for that is 
repugnant, and therefore void : for any 
rqragnance to the estate is void. But 
a lease for yean may be determinable 
at will by condition and not otherwise ; 
as if it shall be that he shall have the 
land for vears — cm condition that if 
such a one shall countermand, &c. it 
shall cease and be determined : that is 
a good condition, yet it is at the will of 
a stranger : and then it is at the com- 
mencement certain : or, where certainty 
can be intended by ^e first words, 
it shall be so taken as a lease for 
' years' — for two years ; for that is 
the utmost certainty that can be by the 
first words, &c. And if one lease for 
a year and show how it shall com- 
mence, and so the second year, and so 
the third year, and so the fourth year 
— that is a good lease for four years 
— for it is certain enough when it com- 
mences and when it ends ; but when it 
is * dean en an^ there is no certainty. 
And so it is of a lease for years so long 
as I live, that is only at vnll without 
livery ; for it is not certain by the first 
words when it shall be determined. 
And so here, &c. But when he says 
that he leased for a year, and so after- 
wards the next year, and sic ' de an 
en an,* by those words in English ' I 
let the land for a year, and so for the 
next year, and so from year to year as 
long as both please ;' th&Oi, by those 
words, it is certain enough for the first 
year, and so for the next, as he says. 
' And so for the next year ;' but 
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for the remainder it is only from year 
to year at the will of both parties, and 
there is no certainty. And I cannot 
see a diversity between such a lease, 
(t. tf. for the year after the two first) 
and ' a lease to you for as many years 
as we shall agree:' which is a good 
lease when the parties have agreed." See 
post, (It will be observed the reasoning 
of Brooke, J., rather leads to a result 
the reverse of that which he appears to 
have arrived at.) Pollard, J. : " If it be 
not a good lease many shall be incon- 
venienced. And therefore if it can be 
taken as a lease, it shall be more rea- 
sonable. And I intend that it can be 
construed weU enough as a lease for 
years. I agree well that against lessee 
at will the action lies not. But in this 
case when he leased for a year, ' et sic 
de an en an,' those words * et sic,' 
&c., imply that he had those years as 
he had the first : but if I lease for a 
year, and so de an en an, it is at will ; 
for it is not determinable with any 
certainty : but if I lease to one for a 
year, and so de an en an, for so long as 
he serve me that is a good lease ; and 
if he serve me for ten years it is a good 
term for ten years : and the term de an 
en an has such an implication that he 
shall have the other years as he had 
the first ; when it is for a year * et sic 
de anno in anno,' it has that implica- 
tion in itself. And so when he enters 
and occupies it is a good lease and 
proves his will ; and so the lessor de- 
termines not his will to the contrary, 
&c. And if I lease for ten years at 
will, the words ' at wilF are void ; 
for a man cannot impose a greater 
limitation by the habendum than the 
estate given by the words of the deed : 
and when it is said that a lease for 
years must be certain, determinable 
with certainty by the first words— at 



the commencement, it may be deter- 
minable with certainty where it may 
be uncertain at the commencement, as 
in a lease upon condition, &c. But in 
this case — ^as it is de an en an at the 
will of the parties — ^then when the 
lessee has entered on any one of the 
years, the lessor cannot determine his 
will for that year, nor the lessee : but 
after that year or for the next year 
either of them can. And a lease for 
years (though it) ought to be certain ; 
yet may be determined by condition 
in deed or in law. And it is in this 
case, as in the case of a lease to one 
for a year, and so on from year to year 
so long as he shall serve me, when, if 
he serve me for ten years, it shall be 
an entire lease ; for it follows and con- 
tinues all upon the first words. And 
it appears to me that this is a good 
lease, and an entire lease. But as the 
writ is the plaint^ cannot have judg- 
ment : for the writ ought to have been 
in the tenuit, &c., for he shows that 
the lease was determined before the 
writ, &c." Brudnel, C. J., to the same 
effect : " I know well that a lease should 
have a certain commencement, and a 
certain determination : i, e. something 
by which it may be determined cer- 
tainly. And a lease for days is as 
good as a lease for years, for each is 
certain enough. And there is no diver- 
sity between a lease at will and a lease 
for years, except that the one has a 
determination certain, and the other 
has not — (being at the will of both 
parties) ; for if he enter on the oc- 
cupation, if any, of the years; then 
neither the one nor the other can de- 
termine it during that year, and it is a 
good lease ; as if I lease to you for twenty 
years — and so after those twenty years, 
for another twenty years — ^it is good for 
forty years. And so if it be a lease de 
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an en an, at will, it has a deter^ 
mination certain; i,e,, the will of the 
parties after each year, but so it is not a 
lease at will : for it is determinable at 
a certain time; ^rhen either of the 
parties will : and notwithstanding that 
it be 'de an en an* so long as he and 
I agree — yet if he occupy for ten years 
it is entire, &c. So if I lease for ten 
years, reserving the first year 5s., the 
second year IQs., and so of each year, 
one several sum : yet all is one lease. 
So here, and those years having a de- 
termination at the will of the parties — 
so long as he occupies (notwithstanding 
the words ^ de an en an '), it is one 
entire lease. A lease for years may 
be determinable at the will of one : 
well enough, as if an infant make a 
lease, then when he comes to his full 
age it is determinable at his will, and 
if a tenant for term of life make a lease 
for terra of years — it is determinable 
by his death, and yet that is not cer^ 
tain. And when it is said that the 
will shall be determined at any time of 
the year, that is not so : for the lease 
is de an en an; by which, when he 
enters on any one of the years, then 
for that year it cannot he determined, 
as he did not determine his will before 
the year commenced. And if a man 
make a lease for a term of years, 
proviso when he himself would occupy 
that then the term shall cease, it is 
good, and determinable at his will. 
And to make a lease for three years, 
and so on from three years to three 
years, is a common lease, and good 
enough. But nota all these leases are 
* de triennio in triennium usque ad 
finem xxx. annorum,* or as it is agreed 
between the parties, and then notwith- 
standing that here it is de an en an at 
volunte, &c., and so is not certain, yet 
it is good enough : for it is determin- 



able once, notwithstanding that it was 
not certain at the commencement : as 
if I lease to you certain land till you 
have levied 20/., that is a good lease : 
and yet it is not certain at the com- 
mencement when it shall be deter- 
mined : but for that it is determinable 
upon that — viz., when he has levied 
&c. — it is good : although it might 
happen that he levied in a year : for it 
has a determination that is known; 
and a lease for years is not more than 
a determination certain; and though 
it may not be certain at the commence- 
ment, yet it has a determination by the 
first words : and when it is determined, 
it is certain enough, &c. And so here 
where he has determined his will after 
one of the years it is certain enough. 
And it is not at the will of the lessor, 
(t. e., only) for it is at the will of both 
and of each of them, &c. Therefore 
semble, it is a good lease. And if he 
had brought his action well, he ought 
to recover ; but he has abated his 
writ,'* &c. 

In the Bishop of Bath's case, 6 
Coke, 36, where the preceding case 
was cited, " it was resolved, per totam 
Curiam, that in such case after three 
years it was but a lease at will, because 
beyond that the term has not any cer- 
tain commencement or determination.'' 
This, however, it must be observed, 
was a decision on the nature of the 
original tenancy, as constituted at 
the commencement of the first year : 
a remark which equally appUes to the 
decision in Bellasis v. Burhidge, 1 
Raym. 170, and 1 Lutw. 213; where 
on a similar count, stating the 
tenancy, as in Pot kin's case, and as in 
Agard v. King, it was held that it was 
a good lease "/or two years at least, 
and after that, at will;" — the latter 
words being however only in OfM 
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report^ and the ctae i% ^^ Bulier, J., lease for so long as botii parties should 

in Birch y. Wrighty dted without those dt^rw ifpon .* which, when thej have 

wards. The apparent inconsistency to agreed, is a good lease : though till 

be observed in these cases, is obviously then it is not so. (See this ezempU- 

to be attributed to the confounding the fied in Jouea v. BeynoidM, 3 Q. B.; 

onj^na/ tenancy with that subsequently Bunnell y. Curtis^ 4 Jur. 490.), 

created, on principles elucidated in Now upon the commencement of 
decisions already cited, by operation of the third, or of any subsequent year 

law. In Potkin's case this error ap- of a tenancy from year to year, it 
peared to be presented on the face of might well be said, that the parties 

the declaration, which stated that for hetd agreed that the term should be 

the whole twenty years the occupation four years ; or for whatever the num- 

was by virtue of the original lease : ber of years might be, reckoning from 

and perhaps with reference to the the first and indusiye of the one just 

difficulty thus presented in the count in commenced. And this again ap- 

the principal case, those words were proaches to another analogy also pre- 

omitted in the count in Agardy. King: sented in the cases referred to on this 

although in that case it might well have question — mz.y that of a lease iix a 

been considered that there was only an certain term, and then at the end 

argumentative allegation of facts which thereof for a similar term, at the option 

ought rather to haye been pleaded of the parties (as in Chapman v. 

according to their legal effect — viz., a Towner^ 6 M. & W.) ; in which case, 

demise, — ^in the one case for twenty when the option is exercised, no doubt 

years, and in the other for three. For can be entertained that the demise 

upon the principles above adverted to, might be declared upon as having 

upon entering into the third year the originally been for the entire period, 

original tenancy was, so to speak, {Weak d, Taylor v. Eecotty 9 Price; 

merged in a superior tenancy created Ihrnn v Spurrier^ 3 B. & P. ; Goodright 

by operation of law — ^t. e., for the whole d. ffull v. Bichardeon, 3 T. B. 462 ; 

of the then ensuing year (Mellow andperAlder9on,B,f 6M. &W. 103.) 

v. May, Moore, 636 ; Hamerton y. And there is no distinction between 

Stead, 3 B. & C, per Holroyd, J.) ; such a case and that of a lease for so 

and yet as the legal implication only many years, determinable at intervals 

took effect upon the original tendency by notice, as in Goodright d. Nieholh 

from year to year, it might be truly v. Marke^ 4 M. & S. ; Braehier v* 

stated as a demise forybur years ; and Jaekeon, 6 M. & W., except that in 

so on, till the twentieth year was en- the latter case, which comes nearest to 

tered into, when it might be stated that of the tenancy from year to year, 

as having originally been a demise eatprese dissent is requisite; whereas 

for twenty years. And this would in the other case, implied assent 

appear to follow not only upon the is sufficient. Again ; it has been 

prindple of merger (as to which see already shovni, that the original te- 

Mr. Preston's learned treatises), but on nancy from year to yeiur itself m^t 

an analogy which will be found pre- have arben by (^seration of law, 

seated among the cases cited in the from an uncertain tenancy at a 

Bishop ofBsMCs esae^ viz,, that of « yeaxty rent: and it would obviously 
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Dol be a more s^iimenlaUire mad uk 
aeoKrate mode of pleading to aUege 
in such a case the terms of the 
(aiginal entrj, and the faet of the sab* 
sequent occupatiim during the second 
year (instead of stating the legal effect 
of both those facts combined, vis,, 
that the party was toiant from year to 
year), than it would be to plead, as in 
Poikin's case, and in Agard v. Kvng^ 
the facts which in legal eJOPect amounted 
to a demise for three (or for twenty) 
years — ^instead of pleading that demise 
itself in direct terms. 

Thus, therefore, by a process of reo' 
soninff, and upon principle, we arriye at 
the deduction for which there is, in 
modem decisions, abundant authority, 
88 in the dictum of Buller, J., in Birch 
V. Wright, 1 T. R : " If a tenant from 
year to year hold for four or five years, 
either he or his landlord may, at the 
expiration of that time, declare on the 
demise as having been made for such 
a number of years." (See this con- 
firmed. Berry v. Idndley, 3 M. & G 
510, nateJ) The same learned Judge 
further observes on Bellasia v. Bur- 
brick, — *' It was unnecessary to say 
what would be the effect of the lease 
after the two yeareJ' He also cited 
8iomfit y. Hiehs, 1 Salk. 413, where it 
is said, '' If A. demise to B. for a year, 
aad so on from year to year, this is 
not a lease for two years, and after- 
wards at will, but it is a lease for 
every particular year, and after the 
year is begun the de^aidant cannot 
detennine the lease b^re the year is 
ended ; but in a lease at will the de- 
fendant may determine his will after 
paymait of bis rent at the. end of a 
quarter" (or for whatever other less 
period the rent is payable) " but not 
the beginniBg, lest the lessor lose his 
rent." And upon that the kaxned 



Judgeobaervesy — ''Theexpression, 'for 
every particular year,' does not mean 
that such a lease operates as a distinct 
demise for each year separately, but 
that when any year has commenced, it" 
(t. e, the original lease) " is good for 
the whole of that year," — t. e. for 
that year added to the years already, 
elapeed. And he also cited and 
supported Legg v. Strudwick, 2 Salk. 
413, where it was decided, that in such 
case " q^er" (t. e, a^ the dose of) "the 
two years, the lessor or lessee might 
determine, but if the lessee held on, 
he was not then tenant at will, but for 
a year certain; for his holding on 
must be taken to be an agreement to 
the original contract, and in execution 
of it ; and that was from year to year." 
This doctrine was also confirmed in 
Harris v. Evans, in error (Wilson, 262), 
where, per Curiam, "a lease by A. to 
B. to hold for one year, and so on for 
two or three years, or any further term 
of years, as they shall agree, from and 
after the expiration of the said term of 
one year, is a lease for two years, and 
after every subsequent year begun is 
not determinable till that be ended." 
And so, in Rex v. Hurstmeneeaux, 7 
B. & C. b5, it is said, per Bayley, J., 
in delivering the judgment of the 
C!ourt, <' The l^al effect of a tenancy 
for a year, with a proviso for deter- 
mining it in the middle of a year, is, 
that the party is in of the whole estate 
for a year, liable to a defeasance on a 
particular event." (This would obri- 
ously apply to the whole interval elaps- 
ing between the first creation of a 
tenancy from year to year, and until 
the termination, for ini^ance, of the 
three years in Agard v. King, or the 
tw^ity years in Potkin's case.) "And 
Coke, 1 Inst. 42 a, puts several cases 
of defeasible estates^ as if a man grant 
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an estate quatndiu se bene gesserit" 
(the analogy between which and the 
tenancy quamdiu amhdbus partibus pla- 
cerff^ is obvious), "and says, 'in all these 
eases the lessee hath, in judgment of 
law, an estate for life determinable; 
and in pleading shall allege the lease, 
and conclude that by force thereof he 
was seised generally for term of his hfe.' 
This is on the principle that when 
an interest is granted to him, liable 
to be determined on a particular event, 
the whole interest is vested in him in 
the first instance, but it may be taken 
out of him by the occurrence of that 
event." On the same principle, Buller, 
J., speaking of the effect of a lease 
from year to year, in Birch v. Wright, 
says, &c. {ut supra), "This is on 
the principle that it is to be considered 
a lease for so many years as the party 
shall occupy, unless in the mean time 
it shall be defeated by notice on the 
one side or on the other." In Buck- 
worth V. Simpson, (1 CM. & R., 
842,) where the decisions were cited, 
it "WSLS said per Abinger, C. B., "I do 
not wish to raise any doubt on those 
decisions." And though the Court 
there held that the tenancy in such a 
case was not improperly stated as a 
lease, only from year to year («. e» as 
in Agard v. Kirtg, and in PotkirCs 
case), that was after verdict, and the 
fault is clearly one of form only. It 
was said per Abinger, C. B., indeed 
(as by Prisot, J., in 35 H. VI. fol. 63, 
ante, p. 130), "The rule is, a party 
may, in pleading, set forth his whole 
case, and the Court may determine the 
legal effect of it ;"sed vide Bayley, J., 
contra, 9 B. & C. 912; and see Co- 
myns' Digest, "Pleader," C. 43. And 
these authorities are also upheld by 
the analogies afforded in the decisions, 
as the effect of occupation under leases 



void by the statute of frauds ; thus, 
under such a lease for four years, 
lessee, if he do not leave at the end of 
the third, may be declared against, as 
on an original demise for the whole 
period ; which will be proved, not by 
the document, but by the occupation 
under it. {Savage v. Dupins, 3 Taunt. 
411; et vide Doe d. Rigge v, BeU, 5 
T. R. and Smith's Leading Cases, vol. 
ii.) The views here presented have 
additional confirmation in the decisions 
which estabtish that the tenant from 
year to year may lease for a term .of 
years certain. {Mackay v. Mackreth, 
2 Chitty.) 

Having thus seen how, from the 
original tenancy at will, arises, by im- 
plication of law, the tenancy from year 
to year, or the analogous tenancies 
from quarter to quarter, or from week 
to week, &c. according to the periods 
for which rent is reserved ; and having 
also seen how this tenancy may, by a 
similar implication of law, result in a 
demise for term of years certain, it is 
proper now to observe that a distinc- 
tion must be carefully drawn between 
an implication of such tenancy by law, 
and the creation of it by the original 
agreement or understanding of the 
parties, whether that be shown by acts 
or by express agreement, or partly by 
one, and partly by the other. It has 
been alreadv observed, that in whatever 
way a tenancy or term may be created, 
it is, when created, attended by the 
same legal incidents; and therefore it 
appeared appropriate to consider first 
what those legal incidents were, either 
with respect to the tenancy at will, to 
the subsequent tenancy from year to 
year, &c., or to the ultimate tenancy 
for a term of years certain. The 
distinction between the legal impli- 
cation alluded to, and the effect of 
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any actual agreement to be inferred 
(as matter of evidence) from the 
facts, is of practical importance. For 
whereas a general letting at so much 
per quarter, or free occupation and 
payment of a quarter's rent, could not 
raise any legal implication of a longer 
tenancy than for the ensuing quarter, 
during part of which the tenant occu- 
pied (Wilkinson v. Hall, 3 B. N. C), 
a letting at an annual rent, though 
payable quarterly, would, primd facie, 
indicate the original intentions of the 
party to constitute a tenancy, not from 
quarter to quarter, but from year to 
year — a presumption which would, 
however, not arise, if the expression 
adopted were only ** at the rate of** so 
much a year. {Richardson v. Lan- 
gridge, 4 Ta. 131 ; and see Parker v. 
Harris, 1 Salk. 262, 4 Mod. 76; 
Turner t. Robinson, 5 B. & Ad. ; Ather- 
stone V. Bostock, 2 M. & G. ; Cootnbes 
y. Howard, 7 M. & G.) And it should 
be observed, that where it has been 
observed in general terms, that ''if rent 
is paid the parties become tenants 
from year to year," as per Littledale, 
J., Hamerton v. Stead, 3 B. & C. 
483 ; or that if lessor accepts yearly 
rent, or rent measured by any aliquot 
part of a year, there is evidence of 
taking for a year, per Chambers, J., 
Richardson v. Langridge, 4 Ta. 132 ; 
or "when the party entered he was 
tenant at will till he paid rent, and 
then he became tenant firom year to 
year," per Parke, B., Chapman v. 
Tow7ier,6M. &W.102, such expressions 
must be carefully construed in connec- 
tion with the facts, and the context ; 
and it will be found that they have 
obviously reference to the reservation 
of an annual rent, even where it is 
payable at shorter periods. So per De 
Grey, C. J., Roe v. Lees, 2 W. Black. 



1 1 73, ''it is the reservation of an annual 
rent which constitutes a tenancy from 
year to year ;" and see Doe v. Brown, 
8 East., 166 ; Knight v. Bennett^ 
3 Bi. 361 ; Mason v. Lovefoy, R. & 
M. 355; Cox v. Bent, 3 Bi. 185; 
Saunders v. Musgrave, 6 B. & C. 524; 
Bodge v. Bowers, 2 M. & W. ; Pope 
V. Garland, 4 Y. & C. 344 ; Tovmes v. 
Chamberlayn, 5 M. & W. 14 ; Chap- 
man V. Towner, 6 ib, ; Wilkinson v. 
Hall, 3 B. N. C. And in Braith- 
waits V. Hitchcock, 10 M. & W. 
494, this doctrine was confirmed. 
Inhere, the defendant had for up- 
wards of a year been in posses- 
sion, under an agreement for a lease, 
by which the rent was to be 140/. per 
annum, and had paid two quarters' 
rent at that rate; the Court said, 
" Although the law is clearly settled, 
that where there has been an agree- 
ment for a lease, and an occupation 
without payment of rent, the occupier 
is a mere tenant at will, yet it has 
been held, that if he subsequently 
pays rent under that agreement, he 
thereby becomes tenant from year to 
year." That an annual rent is here 
intended, is clear from what immediate- 
ly is added. " Payment of rent in- 
deed must be understood to mean 
a payment unth reference to a yearly 
holding;" and Richardson v. Lang- 
ridge is there cited. 

It is as desirable to observe, that 
the two processes here pointed out 
are the only modes in which the 
tenancy from year to year can be 
created (i. e., one a process of legal 
implication ; the other, by positive, 
though implied proof), as it is to 
distinguish between the operation of 
these respective processes. In some 
of the earlier cases, there is perhaps 
some confusion on the subject ; and it 
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may appear as though the Courts 
had, by some arbitrary implication of 
their own, raised the tenancy, iirespec- 
tire of the intentions of the parties* 
Thus in 3 Burr. 1601, the Court 
talk about a tenancy at will existing 
only nominally, a notion energetically 
and sufficiently refuted at the time by 
Mr. Hargraye (see note, 2 Salk. 413), 
and since altogether exploded. Thus 
again, in Doe d. Shore v. Porter, 3 
T. R., it is said by Lord Kenyom, 
C. J., ''The tenancy from year to 
year eueeeeded to the old tenancy at 
will, which was attended with many 
inconyeniences. And in order to 
obyiate them, the Courts very early 
raised an implied contract for a year.'' 
Now it is submitted, that the Court 
could not lawfully raise an implied 
contitoct for a year, unless it were 
implied by law as in the manner 
preyiously pointed out, or were 
proyed by the express or implied agree- 
ment of the parties. And the distinc- 
tion was evidently borne in mind, even 
when it was not clearly expressed. 
Thus, per BuUer, J., Ryht d. Cutting 
Y. Darby, I T. R. 163 : "The reason 
of the rule of law" (t. e,, of proof) 
" which construes what was formerly a 
tenancy at will into a tenancy from 
year to year, is that the agreement is a 
letting for a year at an annual rent ; 
then if the parties consent to go on 
after that time, it is a letting from 
year to year;" — the learned Judge evi- 
dently referring to such tenancies 
created not by operation of law, but 
by original agreement implied from 
iscis indicating the intentions and 
understanding of the parties, and 
he alludes not to a tenancy strictly 
at willy but to a letting at an annual 
rent, at will. And in later cases, not 
only has the distinction adverted to 



been drawn, but the doctrine hm 
been established, that so mueh 
does a tenancy depmd eitl^r on tiK 
legal implication arising from ^ 
periodical reservation of rent in the 
manner before referred to, or on the 
intentions and implied agreement of the 
parties, to be inferred from their acts 
or words, that in the absence of, and 
apart from such implication of law, or 
inference of fad, t. e., where no rent 
is periodically reserved, and where 
nothing is said about time, the tenancy 
can only be a strict tenancy at will. 
This doctrine was clearly laid down in 
Biekardson v. Langridge, 4 Ta. 139> 
confirmed by the cases already cited 
and the distinction here adverted to 
between " legal imphcation, and infer- 
ence from &ct" (in general terms 
elucidated per Tindal, C. J., in Bax- 
ter V. Nurse, 6 M. & G.), is illus- 
trated in the contrast between that 
case and that of Knight v. Bennett, 
3 Bi. In Biehardson v. Langridge, 
the premises were let by parol, with- 
out any reference to time, and without 
any reservation of rent (a species of 
case, as already illustrated and alluded 
to, approaching closely to that of a 
license, and distinguished from it 
perhaps principally by the two inci- 
dents of exclusive occupation, and 
agreement for remuneration) ; and, 
— ^no rent having in fact been paid, so 
that the legal implication referred 
to, as arising upon such payment, 
apart from its original reservation, 
could not arise ; — the Court could, 
and did only deal with it as a question 
of evidence ; observing, " There is 
evidence here of an agreement that the 
holding shall be" (t. e,, only) " so long 
as both the parties shall please. If 
there be a general letting at a yearly 
rent, though |My«6/« quarterly or half- 
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yearly ; and though nothing was said wferrvikg a contract for a tenancy from 
about the duration of the term, — that year to year — for it might reasonably 
is an implied letting from year to be supposed that he continued in pos- 
year. But a mere general letting is session in pursuance of the contract 
a letting at will." In Knight v. made. The inference arising Jrom 
Bennett, on the other hand, the ques- the facts is, that defendant considered 
tion was one of legal implication. There himself tenant only for one yeew' * (And 
the question was whether there had see Saunders v. MusgravCy 6 B. & O. ; 
been constituted a tenancy for a term tokdToumesy, Chamberlain, bM., &W.) 
certain, so as to confer the right to In Bishop y. Howard, 2 B. & C. it 
distrain. It did not appear what had appeared that defendant had under a 
been originally agreed upon as the lease at an annual rent which expired 
rent, or that it was annual-, but a at Midsummer, 1821, been in posses- 
certain amount had been paid half- sion of a house belonging to the plain- 
yearly for two years, and the tenant tiff, and retained possession till Christ- 
had occupied during the third. And mas ; and that at Ladyday, 1822, 
per Best, C. J. : ''A tenancy such as he paid a quarter's rent and took 
will even authorize a distress may a receipt for it as due at Christmas, 
be implied from circumstances. And The Court considered it an abso- 
it would be strange if a man could be lute implication of law, that a new 
allowed to occupy land for three years, tenancy from year to year had been 
and after haying paid two years' rent, created by the payment of rent and 
could be permitted to say : ' I haye the commencement of a new year, 
not been a tenant,' i, e, for ^ a term of And Abbott, C. J., haying left it to 
years.' " {Littleton, chap. 7, ** Tenant the jury as a question of evidence, a 
for a Term of Years ;" Bunk y. new trial was granted. In Doe d. 
Hunter, 5 B. & Aid). It is eyident Rogers y. Pullen, 2 B. N. C, it is said 
the Court were speaking of an implica- per Tindal, C. J., "A tenant who holds 
tion of law — for the occupation had on after a term has elapsed goes on as 
continued during the third year. The tenant from year to year. No doubt 
same distinction between the im- it is so ; because in the silence of the 
plication of law and the inference parties no other terms can be implied:" 
from fact is illustrated in the cases next but it is to be obseryed, it is added, 
cited. In Wilson y. Abbott, 2 B. & C. * expressum facit cessare taciturn,* 
the plaintifP at Michaelmas, 1822, let and that principle was there ap- 
apartments to defendant " at the Tent plied. 

of 45L payable half-yearly," i. e, not. It is of the greatest practical im- 

it will be obseryed, at 90/. a-year, but portance, in point of pleading, to dis- 

at a half-yearly rent of 45L And tinguish between the tenancy created 

though defendant haying left at Mid- by the original agreement, and that 

summer, 1823, paid half a year's rent subsequently created by implication of 

to Michaelmas that year — it was held law, arising on occupation and payment 

that a taking from year to year could of rent. It has been seen that the 

not be inferred ; and per Abbott, C.J. not attending to this distinction created 

" If defendant had continued to occupy the confusion and contradiction in 

after the commencement of a second Pothin's case, and in Agard y. King, 

year there would haye been ground for And the same principle is iUustiated 
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in the cases of most familiar oc- 
currence at the present period. For 
it frequently happens, whether in 
avowry for a distress or in declaring for 
rent — that the terms of the original 
agreement cannot he safely pleaded 
as a tenancy for a term certain, 
whereas, nevertheless, such a term, 
though for a shorter period, has 
heen created by operation of law. 
This was exemplified imperfectly in 
Tempe8t v. RatoUngs, 13 East, 18, 
where the plaintiff declared that he 
had Remised, &c. (it does not appear 
how he stated the term), and the 
evidence was that defendant had been 
let into possession, under an agree- 
ment for a lease and had paid rent 
— it does not appear for how long, 
but it is to be presumed it was 
an annual rent. And per Ellenborouph, 
C. J., '' the plaintiff let defendant into 
possession and received rent from him/* 
The point was more distinctly illus- 
trated in Hegan v. Johnson, 2 Taunt. 
148, where defendant pleaded a demise 
at the yearly rent of 40^. (an argumen- 
tative mode of pleading a demise from 
year to year at that rent) and it ap- 
peared that plaintiff had only occupied 
three quarters of a year under an 
agreement for a lease for fourteen 
years, under which the rent was to be 
of that amount, and payable quarterly. 
The Court said, " The occupier cer- 
tainly did not become tenant from 
year to year at the beginning (or end) 
of the first quarter" — from which, 
as well as from the language used in 
Hamerton v. Stead, 3 B. & C. it may 
be inferred that he would have been 
esteemed a tenant from year to year, 
if he had stayed beyond the year. {Per 
Fark, J., Knight v. Bennett, 3 Bi. 
364.) But as it is most probable that 
the occupier had in that case paid some 
rent quarterly — and as that would, on 



the principles previously explained, 
have created by implication of law a 
tenancy from quarter to quarter— *at 
that rent — if such a demise had been 
pleaded, no failure could have oc- 
curred. The distinction is, that the 
rent in such cases is not ascertained, 
any more than the term is created, by 
the original agreement, but by the pay- 
ment : for '' if a person bargains for a 
lease for so many years, the rent is 
estimated upon an average for the 
whole term, and it may be of no 
benefit to the party whatever for the 
first year of his occupation" {per 
Bayly, J., Dunk v. Hunter, 5 B. & 
Aid. 326) — a case, let it be observed, 
in which no rent had been paid by the 
occupier. So in Begnart y. Porter, 
7 Bi. 451, where defendant avowed 
for four years' rent, and the plaintiff, 
though he had occupied under au^ 
agreement for a lease, had never paid 
any rent nor done anything equivalent 
to paying {Cox v. Bent, 5 Bi.), the 
Court said : "It is admitted that if 
there was any tenancy at all it was not 
under the agreement ; and it may be 
conceded that if a party enters and 
pays or promises to pay a rent certain, 
or settles it on account, a new agree- 
menf^ {i,e, demise) " may be presumed 
under which the landlord may distrain." 
It appears to result from the fore- 
going authorities that debt on a demise 
will lie, wherever, for any period, how- 
ever short, and however uncertain, 
premises have been occupied with 
the assent of the plaintiff, and on the 
understanding that any money or 
remuneration was to be paid — even 
although the amount were wholly 
indefinite and unsettled. It also 
appears that if the letting be ge- 
neral, and payment is to be at cer- 
tain periods, however short, the de- 
mise may, at least for the rent of the 
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first of such periods, be declared on as 
for that period, and so on from quarter 
to quarter, &c. (or otherwise, accord- 
ing to the periods of reservation), in a 
form analogous to that in Agard t. 
King. And further, that if the lessee 
have allowed any subsequent period 
to commence during his occupation, 
the demise may be declared upon as 
having been, originally, for the entire 
time, inclusive of the period thus 
commenced. 

The practical deduction from these 
authorities appears to be, that in al- 
most every case in which there has 
been an occupation of premises with 
the assent of the owner, and on the 
understanding that there was to be 
a remuneration for the occupation, 
however indefinite the period, or 
the payment, may originally have 
been, debt on a demise will lie, — either 
on the demise, arising by operation of 
law, through subsequent payment and 
occupation, or on the original demise 
as "at will," and at a '' reasonable 
rent** But in order to ascertain 
what, practically, is the option afforded 
between that form of action, and the 
action more usually adopted, for use 
and occupation, it will be necessary to 
consider the essential averments of the 
declaration in the debt on a demise, 
and the traverses, or other pleas with 
which those averments are associated. 

The count commences by stating 
that " on, &c., plaintifiP demised or 
leased to the defendant certain pre- 
mises, to wit, &c., from, &c., until the 
full end and term of one whole year" 
(or so many years) " then next ensu- 
ing" {Poole V. Longueville, 2 Saun- 
ders, 283), or, " for one whole year, 
&c., and so on from year to year, for 
so long as both parties should please " 
{Salmon v. Smith, 1 Saunders, 202) ; 



yielding and pa3ring, therefore, yearly 
(at certain periods specified, if such 

were the terms of the demise) £ , 

by virtue of which demise defendant 
entered into the said premises, and 
became and was possessed thereof for 
the said term." 

It is here to be noticed, that where 
it is a statutable requisite that the 
lease should be in writing, (as, where 
it is for more than three years,) it 
must now be by deed. (Archbold's 
Landlord and Tenant.) But as at 
common law it was not necessary to 
declare on a deed in debt for rent, 
it will not, it is conceived, be neces- 
sary now. (1 Williams' Saimders, 
276 b.) 

It will be observed, that the de- 
claration does not state that the pre- 
mises were the plaintiff's, but only that 
he leased them, and it need not show 
his title. (Lib. Plac. 97 ; Lill. Ent. 
130, 141, 34 Henry VI., fol. 48; 
Scilly V. Dallj/y 2 Salkeld, 361 ; 
Aleberry v. Wallg, I Strange, 230; 
Curthewy 32.) Where, however, the 
lease is even stated to have been by 
deed, (and as already observed, it need 
not be so stated, even where it was by 
deed, the right of action in debt does 
not accrue solely by the lease {JFarren 
V. Consetty 2 Lord Raym. 1500). The 
demise would be valueless if it con- 
ferred no right of occupation ; and 
seeing that (as will be subsequently 
noticed) occupation need not be 
averred in this form of action, though 
it is the gist of the count for use and 
occupation, it seems that the action 
must be founded on the right of 
occupation ; the very allegation that 
plaintiff demised importing that he 
had a reversion out of which he could 
demise. {Green v. James, 6 M. & W.) 

And this appears to be, therefore, the 
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appropriate opportunity for observing 
upon the plea oinil habuit, which forms 
one of the main distinctions between this 
form of action and that for use and oc- 
cupation, in which the plea is inadmis- 
sible. (Curtis V. Spitli/, 1 B. N. C.) The 
plea is good in debt for rent, t. e,, 
on a demise, for an interest passes by 
(or is by implication alleged to pass 
by) a lease. (Lewis v. WiUis, 1 
Wilson, 314.) And so in Littleton, 
sec. 58, it is laid down, " In debt for 
rent it behoveth that the lessor be 
seised of (or legally possessed of some 
term in) the same tenements at the 
time of his lease ; for it is a good plea 
for the lessee to say, that the lessor 
had nothing in the tenements at the 
time of the lease ; except the lease be 
made by deed indented, for then such 
plea lieth not for the lessee to plead." 
In Sullivan v. Strctdling, 2 Wilson, 208, 
where the question was fully argued 
whether to an avowry in replevin (al- 
leging, be it observed, not only that 
the defendant originally held under 
a demise for two years, but that 
during all that time he held the 
premises, &c., at a yearly rent, which, 
on the principles already elucidated, 
disclosed a demise by operation of 
law, and independently of the original 
demise so stated), the plea of nil 
hahuit was good, ''that at the time 
when the said^' (t. e., the original) 
'' demise was made, the lessor had 
nothing, &c.," Lord Camden, C. J., 
who decided first in favour of the plea, 
though he ultimately assented to the 
opinion of the other three Judges 
against it, said, " It is admitted on 
both sides, that nil habuit in tene- 
mentis is a good plea in debt or 
covenant on a lease, not by deed in- 
dented ; if the landlord has no title to 
demise, the tenant hath not quid pro 



quo, and must pay the rent to the 
true owner of the land :" and the plea 
was held bad in replevin, solely by 
reason of the occupation and enjoyment 
which the avowry disclosed as having 
taken place under the alleged lessor ; 
for per Bathurst, J., " the party 
might plead that he did not enjoy, 
&c., under any demise of the avowant 
&c.," which, of course, to a declaration 
in debt, alleging only a demise and 
no occupation, would be either im- 
material, or an argumentative tra- 
verse of the demise. Similar ob- 
servations apply to the remarks of the 
Judges as to this plea in Sapsford v. 
Fletcher, 4 T. B. ; Taylor v. Zamira, 
6 Ta. ; Pope v. Biggs, 9 B. & C. ; 
Alchorne v. Gomme, 2 Bi. ; Johnson 
V. Jon^s, 7 A. & E. In Comyn's 
Digest, "Pleader," 2 W. 48, it 
is said, " If the demise be by deed 
poll or parol, the defendant may 
plead nil habuit.'* (Et tide 4 Mod. 
254; Co. Litt. 47, b.). In Curtis 
V. Spitty, 1 B. N. C, it is said, 
per Tindal, C. J. : " In debt for 
rent plaintifP alleges a demise, and it 
is some semblance of an answer to say, 
that he had nothing in the premises to 
demise," — distinguishing the action 
of use and occupation, on the same 
ground as that of an avowry in re- 
plevin (see Sullivan v. Stradling), 
on the principles pointed out in Sul- 
livan V. Stradling" And when it is 
said, per Park, J. : " In Sullivan v. 
Stradling, it was decided, that where 
the demise is by parol agreement the 
tenant cannot plead nil habuit, it will 
be observed that the proposition is 
expressed inaccurately. (And see 
Bro. Abr. 37, 56, 37 Henry VI. fol. 
25; Bro. Abr. 89, pi. 129, H 
Henry IV. fol. 1 1 ; Parker v. Harris, 
Skinner, 307; Aylett v. WiUiams, 3 
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Levinz, 123; Wilson v. Fields Skinner, 
624; Gyll V. GUua, 2 Croke, 312 ; 
Yelverton, 227.) In Page v. Lownes, 

1 Eoll. Abr. 354, the plea was ex- 
pressly held bad, only because *' the 
delivery of the key and possession*^ 
(alleged in the declaration) " would 
be a sufficient consideration for the 
promise,"!, e., to pay h fixed sum (as in 
Lyncock v. Payne, Cro. Eliz. 786), 
and to re-deliver possession. In Chettle 
V. Poundy Raym. 746, in debt for rent, 
on nil debet plaintiff proved an un- 
written agreement by defendant to hold 
for one year, rendering rent of 15^. ; 
and that he the plaintiff was grantee 
of a reversion expectant on the death 
of a party who died before the agree- 
ment, but had never been in posses- 
sion. And ^cr iroZ^,C. J., "defendant 
may give in evidence nil hahuit in tene- 
mentis, the plaintifP having never been 
in possession. But if plaintiff had 
been in possession, though but tenant 
at wiU, defendant could not have given 
this in evidence, without being evicted." 
This ease, it vdll be observed, illus- 
trates the close connection between the 
pleas af ml habtUt and of eviction (as 
to which, see further, post). 

It is to be observed, that if the 
plaintifP have declared upon a lease by 
indenture he can demur to the plea of 
nil hahuity as the estoppel appears upon 
the record. (5 Henry VII. fol. 19; 
Treoivian v. Lawrence, 1 Salk. 227 ; and 

2 Lord Ila3rm. ; Kemp v. Goodal, ib. ; 
Whaley v. Anderson, 1 Keb. 874 ; 
Taylor v. Needham, 2 Taunt. 278 ; 
Boodle V. Campell, 7 M. & G. ; 1 Wm. 
Saund. 325.) But if he have not 
80 declared, and if he reply the in- 
denture by way of estoppel, it should 
seem it would be no departure : for 
in a case (Anon, 1 Leonard, 156) 
where the point was merely mooted, it 



is said, " It seemed to Periam and Leo- 
nard, that it was not a departure, for 
it is not contrary to the declaration, 
but rather doth enforce it." And this 
opinion appears to have been confirmed 
by the Court, in Thorp and Wingfield^s 
case, 3 Leonard, 203. (See " Comyn's 
Digest, " Pleader," F. 7, & F. 8 ; 1 
Rolle, 387; Plowd. Com. 103 (b) ; 
and cases cited an^^, page .) Miscon- 
ceived there would however be a clear 
departure, if — after a declaration on a 
demise not alleging entry or occupa- 
tion during the period in respect to 
which rent is demanded— the plaintiff 
were to reply such occupation to this 
plea : for this would be replying a count 
for vxe and occupation to a plea to a 
count on a demise. 

But it should seem that if the de- 
claration allege that the defendant en- 
tered or occupied, the defendant can- 
not plead nil habuit, in respect to 
the time for which such occupation 
occurred, for there may be a demurrer 
for the estoppel disclosed upon the re- 
cord; though, perhaps, in such case 
he might plead it with the additional 
allegation, that he did not enjoy or 
occupy under the alleged lessor. {Per 
Bathurst, J., Sullivan v. Stradling, 2 
Wilson ; Baynton v. Bobbett, 2 Vent.) 
On the same principle, if the declara- 
tion do not allege entry or occupa- 
tion, it might be replied by way of 
estoppel to such a plea of nil habuit, 
that defendant had entered during the 
alleged demise. Though if more than 
entry were alleged in the replication, 
there might be danger of a demurrer 
for departure, not only upon the ground 
just suggested, but because upon the 
principles referred to in an earlier por- 
tion of this note the replication would 
perhaps argumentatively disclose a de- 
mise by operation of law subsequent 

L 2 
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to the original demise declared on and 
pleaded to, (See Plowd. Com. 105, 
(b); Com. Dig. "Pleader," F. 7, 8.) 
If neither stated in the declaration, 
nor replied to the plea, the fact of such 
occupation will not avail in this action, 
although in use and occupation it 
would arise on the general issue, as it 
would under the old plea of nt'Z debet to 
debt on a demise {Chettle v. Pound, 1 
L. Raym.) ; for the reason which pre- 
cludes the plea of nil hahuit ; viz, that 
the giit of that action is the occupa- 
tion. But in point of fact, the decla- 
ration in debt on a demise always did 
allege, that by virtue of the said lease 
defendant was possessed, &c., and foi a 
long period— at least since the time of 
"Saunders's Reports" (see Salmon v. 
Smith, and Pole v. Longueville) — ^has 
averred, that defendant entered and 
was possessed ; the latter allegation at 
least, if not the former, being (see post) 
unnecessary ; and introduced, doubt- 
less, for the purpose of raising the 
estoppel to the plea of nil hahuit. The 
practical effect of this allegation is, 
that though {per Denman, C. J., Hawke 
V. Orton), it only imports that lessee 
was possessed at the time of the entry, 
it discloses that he did receive posses- 
sion from the alleged lessor ; so that 
a plea of nil hahuit would be demur- 
rable unless it either concluded by 
a traverse of the allegation of entry 
{Baynton v. Bohhett,Yent,) or disclosed 
some new event occurring after this 
entry ; and determining not merely the 
lessor's absolute estate, but the lessee's 
estate arising by estoppel, i, e, it must 
disclose an actual or constructive mc- 
tion (see post). 

It is essential to observe here, how- 
ever, that the plea of nil hahuit will 
not be sustainable if it appear that at 
the time of the decease the lessor had 



anything in the premises out of which 
he could demise: which is illustrated 
in the decisions as to the replica- 
tion to the plea. It is insufficient 
to reply that the plaintiff at the 
time of the lease had a good and 
sufficient estate, in the tenements 
whereof he could make the said lease : 
for the plaintiff should show especially 
what estate he had, that it may appear 
to the Court that he had a sufficient 
estate to make the lease good ; but 
by verdict the defect is cured. {Gyll v. 
Glasse, Yelverton, 227 ; Jylett v. 
JFilliams,3LeYinz, 123; 2 Croke,312.) 
After verdict it has been held suffi- 
cient to reply, " that A., being seised, 
demised to plaintiff for so many years, 
and that he being possessed of the 
said term demised to the defendant, 
&c. (Parker v. Harris, Skinner, 307.) 
But when it is there said, per Holt, 
C. J., "Having shown that he was 
possessed by virtue of a lease from A. 
it is well enough, and more than he 
needs ; for if he were only tenant at 
will, and demised for years, he might 
have replied that he was seised in fee, 
and demised ; and though it be found 
that he was not seised in fee, yet it 
being found quod aliquid in tenementis, 
it is found for the plaintiff; for the 
substance is, that aliquid hahuit,^^ 
— it is to be observed, he is evidently 
speaking merely of the effect of verdict, 
for he adds, " so it appears by Gh/ll v. 
Glass, for there it was held cured by 
verdict :" and his dictum would other- 
wise be clearly inconsistent with the 
reasons of the decision so cited and 
recognized. In Wilson v. Field, 1 
Skinner, 624, in debt for rent on a 
demise for years, the defendant pleaded 
nil hahuit; replication, that he had a 
good and sufficient estate to make the 
demise to the defendant, to wit, that 
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be was seised in his demesne as of fee, 
on which issue was joined ; and on 
evidence it was objected that he ought 
to show an estate in fee: non allocatur, 
for the issue is found upon the good 
and sufficient estate to make the de- 
mise, and any estate is sufficient for 
this purpose out of which the estate 
demised may be derived : and all added 
after this, to wit, is mere form ; but if 
be had not said that he had a good 
and sufficient estate, but only that he 
was seised in his demesne as of fee, 
then he had been restrained to prove 
SQch estate ;" per Holt, C. J., Et vide. 
Low V. Burrows, 2 A. & E. These 
decisions are, it will be found, of great 
practical importance, as elucidating 
what is a sufficient confession of the 
title of the lessor to demise, to preserve 
a special plea of a constructive eviction 
from being deemed demurrable, as ar- 
gumentatively amounting to nil habuit. 
They proceed upon the principle 
that an estate, however low, or however 
it may be defeasible, is, while it en- 
dures, sufficient. And tenancy at will 
is a defeasible estate. This is a prin- 
ciple of very ancient application : for 
a disseissor having a defeasible estate, 
determinable by entry, 19 Henry VI. 
fol. 28, was allowed to bring debt for 
rent against the lessee till the dis- 
seissee had re-entered ; 20 Henry VI. 
fol. 20. And see '^Gilbert on Rent ;" 
and Moore, 50; and y'l^Qpost, as to 
pleas of constructive eviction. It may 
here be remarked, that in Neale v. 
Mackenzie, 2 C. M. & R., an analogy is 
per Abinger, C. B., drawn between the 
case of a lease by a disseissor, and of 
a lease by a person who has previously 
leased the same premises to another ; 
but the analogy is, it is conceived, 
clearly inaccurate, on account of the 
distinction here adverted to, that the 



disseissor has a freehold, though de- 
feasible : whereas when a pretended 
lessor has already leased the same 
premises, he has "nothing in them" 
to lease, at least during the first term. 

It is one of the most material dis- 
tinctive incidents however of this 
action, as distinguished from that for 
use and occupation, that the alleged 
lessor can thus be put to prove that 
he had some estate, out of which the 
alleged term could have been granted, 
and that must have been a legal estate: 
so that one case in which an action in 
assumpsit, either for use and occupa- 
tion, or on some special agreement, 
may be requisite or preferable is, where 
the plaintiff, at the time of the lease, 
had not a strict legal title. {Blake v. 
Foster, 8 T. R. 487 ; Whitton v. Pea- 
cock, 2 B. N. C. ; Reeves v. Gill, 1 
Beav. 375 ; Gouldsworth v. Knight, 1 1 
M. &W. ; Morgan Y. Paul, 12 Moore, 
311; Wilson v. Williams, 1 Price^s 
P. C; HuUy, Vaughan, 6 Price, cited 
post. 

It is here also to be observed, that 
even where there is a demise by inden- 
ture, or where the defendant has occu- 
pied under the alleged lessor, there 
would be no estoppel against pleading 
the determination of the title of the 
lessor by some new event occurring after 
the lease and before the accruing of 
any part of the rent pleaded to, for 
such a plea admits that the lessor had 
title at the time of the lease, and that 
an interest did pass by the lease, so 
that it is not inconsistent with the 
deed to show that the title of the 
lessor and the interest of the lessee, 
have ceased. {Blake v. Foster, 8 T. R. 
487 ; Parker v. Munning, 7 T. R. ; 
Neave v. Moss, 1 Bi. 360, 8 Moore, 
Hopcraft v. Keys, 9 Bi. and 2 M. & S., 
239 ; Doe d» Iligginbotham v. Barton, 
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11 A. & £. ) Claridge v. Mackenzie, 
4 M. & G.,) and for each of the periods 
for Tvhich the rent is reserved, there 
is a distinct cause of action. (Brook 
V. Briffffe, 2 B. N. C. 572, 2 Scott, 
803 ; and see cases dted ante, p. 133.) 
It is proper here to ohserre that the 
estoppel hy indenture equally applies, 
as against the assignee of lessee. (Tay- 
lor V. Needham, 2 Taunt.) 

The mode of pleading title requisite 
in the replication in such case will he 
seen exemplified in " Chitty on Plead- 
ing," vol. 2, "Title Pleaded" 403. 
It may he sufficient here to mention 
that a tenant from year to year has 
sufficient estate, as the principles al- 
ready alluded to, to demise for a term 
of years certain. (Mackay v. Mackreth, 
2 Chitty's R. ; Pike y.Eyre, 9 B. & C.) 
And although Littleton speaks of the 
lessor heing ** seised of the same es- 
tate," sometimes seisttis is used for 
possessionatus et e contra, Co. Lit. 
17 (a). Com. Dig. : Pleader" C. 35 ; 
and there may he a reversion in an 
estate for years, of which it could he 
pleaded that plaintiff was possessed, 
not " seised," see " Chitty on Plead- 
ing," vol. 2, 406, note k. 

It will he ohserved nil hahuit applies 
only to the lessor's estate at the time 
of the lease : If the plaintiff declare 
that he demised, he need not set out 
any title, and it will he sufficient to 
reply it to that plea. But if to such 
a plea he replied that the premises 
after the lease came to him hy devise, 
descent, or assignment, &c., there 
would, it is clear, he a repugnancy and 
departure on the record. Therefore it 
is essential that he should state the 
lease in his declaration according to 
the fact, and if it appears that he was 
not the lessor, he must deduce his 
title, and disclose all the mesne as- 



signments." (Com. Dig. ** Pleader,*' 
C. 34, 36, 38.) 

It is most important here to ohserve 
that the principle upon which nil 
hahuit is pleadable in deht for rent, is 
the principle upon which depends the 
applicabihty of the action in cases of 
subsequent assignment of the lessor's 
estate. The principle is that rent is 
incident to the reversion. (Littleton, 
Chap. "Rents," Com. Dig.jtitles "Rent" 
and "Deht." Greeny. James, 6M.&W.) 
The operation of this principle in con- 
nection with thht privity which is the 
essential requisite of the action of debt 
is well illustrated in 5 Henry VII. fol. 
19, where it is laid down by the Court 
that " where the reversion deveigner 
* hyalment,^ a ascun, so that he shall 
have the rent with the reversion, he 
shall have an action of debt, for that 
the law makes the privity as the 
law gives him the rent, and so" (it 
is added) " executors shall have debt, 
for the law gives them the debt. And 
so it is if the reversion descends : the 
heir shall have the action, for the law 
gives him the reversion with the rent ; 
and so when the reversion is devised : 
and so of the grantee,** (t. e., assignee 
of the reversion) and in each case 
where the reversion **fuit loial en 
outer, et nul mesne de faire privitie : 
he shall have an action of debt," (and 
the case is cited where lessee's feoffee, 
it was held, might have an action of 
debt against the lessor :) " And the 
action lies by the grantee of the re- 
version come envers second granutee 
del lessee." It was laid down in 
Walker* s case, 3 Coke, 22 : " There 
are three manners of privities; the 
first in respect of estate only; the 
second in respect of contract only; 
and the third in respect of estate and 
contract. Privity of estate only, — as if 
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lessor grauU over his reversion &c. 
between the grantee and the lessee, is 
privity of estate only — so between the 
lessor and the assignee of the lessee (or 
between assignee of the reversion and 
the lessee) for no contract was made 
between them. Privity of contract 
only is personal privity, and extends 
only to the persons of the lessor and 
lessee : as where the lessee assigns his 
interest, notwithstanding the assign- 
ment, the privity of contract remains, 
&c. Privity of estate and contract — 
09 between lessor and lessee.^' In 
Thirshy v. Plant, 1 Wms. Saunders, 
240 a., it is said 'Hhe action of debt 
by lessor against the lessee, is founded 
on the privity of contract:" but it 
seems from Walker's case (there re- 
cognized,) that there is also privity of 
estate, while the lessor retains the 
reversion. It is there added, " for 
otherwise the venue would be local," 
upon which it may be observed that 
not only is it not necessary that the 
ventie should at first be laid in the 
county where the premises are situated, 
but the venue cannot be brought back 
to that county by the usual affidavit 
that the *' cause of action arose in 
that county,'' as it can be in use and 
occupation. {Arden v. Momington,, 4 
Tyr. ^6y Herringv, Watts, 14 L. J.,C.P.) 
And where the action is by the assig- 
nee of the reversion, the venue is 
local. (Pine v. Leicester, Hobart; 
Long V. Nethercott, Cro. Car. 143; 
Braid v. Cadman, Cro. Car. 183.) 

Upon the same principles the de- 
claration must disclose, if the fact were 
so, that the demise was not to the 
defendant, but to some one of whom 
he is either in law or in fact the 
assignee ; and debt is maintainable by 
the lessor against the lessee*s assignee. 
In Walked s case it was decided, ** if the 



lessee assign over his term, the lessor 
may charge the lessee or his assignee 
at his election (t. e,, in debt) : and if 
the lessor accepts rent of the assignee, 
he hath determined his election and, 
shall not have an action {o/ debt) 
against the lessee afterwards for rent 
due after the assignment." This was 
confirmed in Tkursby v. Plant, 1 Wms. 
Sa. So debt lies by the assignee 
of the reversion against the assignee 
of the lessee. {Allen v. Bryan, 5 B. & 
C.) But it wiU be a good plea for 
the assignee, that before the rent 
sued for became due, he assigned his 
estates, &c., without alleging that the 
plaintiff accepted the assignee : (Paul 
V. Nurse, 8 B. & C.) though, as will 
presently be seen, that averment would 
be essential in the case of a lessee. 
To such a plea a replication of fraud 
will be bad. (Leroux v. Nash, 1 
Strange.) As to the applicability of 
the action on a demise, or that for 
use and occupation, in the case of an 
assignment of the term, see further 
in a subsequent portion of this note, as 
to the latter mentioned action. 

It is sufficient, in declaring against 
assignee of a lease, to state, without 
showing mesne assignments, '^ that 
after the making of the said demise to 
wit on, &c. all the estate, interest and 
title of the said A. in the said demised 
premises by assignment then legally 
made, came to and vested in the de- 
fendant, whereupon and whereby de- 
fendant became and was possessed 
thereof for the residue of the said 
term." (Comyn's Digest, "Pleader" 
E. 23.) And if, upon this, the defend- 
ant traversed that the lessee did not 
assign to him — the plea would be bad, 
and an issue joined upon it would 
be so immaterial that a repleader 
would be awarded (Enys v. Mohun, Stra. 
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But here arises an important point, 
as to the necessity for the allegation 
that the party entered and was pos- 
sessed, &c., an allegation which is 
usually inserted hoth in deducing 
the title of the assignee of the re- 
version in a term of years, and in 
disclosing the liahility of a lessee or 
his assignee. The definition of a 
lease hy Littleton has often heen 
referred to as showing the necessity 
for the allegation of entry, even when 
the action is against the lessee. 
" Tenant for term of years is where a 
man letteth land or tenements to 
another for term of certain years, &c., 
and when the lessee entereth by force of 
the lease then is he tenant /or years," It 
will be observed that it is not here at 
all intimated that before entry the lease 
is not perfect, or still less that the 
lessor is not bound by it ; but that he 
is not tenant for term of years ; i, e. 
that the full and perfect estate is not 
in him; and therefore, even where 
the onus of deducing title is on the 
plaintiff, as where he declares, as 
assignee of the reversion in a term 
of years (Comyns' Digest, ".Pleader" C.) 
it is not necessary to aver, that 
he before assigning entered and was 
possessed, &c. ; still less is this neces- 
sary in declaring against the assignee 
of a lessee, in order to support the 
subsequent allegation that "all his 
estate and interest came to be vested 
in the defendant;" for semhle, the 
word " interest" would be sufficient 
in the latter case; and in sec. 52, 
Littleton says, "if the lessor die before 
the lessee entereth, yet he may enter 
after the death of the lessor, for the 
lessee by force of the lease hath right 
presently (i. e. at once) to have the 
tenements according to the form of the 
lease: and the reason is. savs Lord 



Coke, because the interest of the temi 
doth vest in the lessee before entering " 
Co. Litt. 46 (b), adding " though for 
many purposes he is not tenant for 
years until he enter, as a release made 
to him is not good to increase his 
estate before entering, the lessee, 
before entry, hath interese termini, 
grantable to another." The distinction 
is here pointed out between the interest 
and the estate. And in sect. 489, 
Littleton says, "If the lessor release 
to the lessee all his right, &c. before 
the lessee had entered into the land by 
force of the lease, such release is void, 
for that the lessor had not possession 
of the land at the time of the release, 
but only a right to have the land by 
force of the lease. But if the lessee 
enter into the land, and hath possession 
of it by force of the lease, then such 
release is sufficient." It is here to be 
observed, that even were it necessary 
in alleging an assignment by a lessee, 
to show that the lessee had a perfect 
estate in possession at the time of the 
assignment, it would be sufficient, 
according to the ancient and accurate 
system of pleading, to allege, without 
expressly averring entry, " that by 
force of the said lease he was poS" 
sessed:" (2 Jones, 24 ; 2 Buls. 263; 
1 Lev. 28) which is the form of old 
invariably adopted, and it is not till 
comparatively later times (seeder Holt, 
C. J., Harris v. Cook, Bay) that the 
allegation virtute cujus intravit is 
observed: which might, perhaps, ori- 
ginally have been introduced on account 
of the inaccurate analogy apparently 
afforded in pleas deducing title, where it 
may be requisite to aver entry and pos- 
session, as where a lease and release is 
pleaded (7 Henry VII. 3) ; or again, in 
pleasof justification, where, in order to 
confess the charge in the declaration, 
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it would generally be necessary to aver 
that defendant entered under the 
lease by which he justifies. {Wood 
y. Hamstead, 2 Cro. Eliz. 262.) 
Neither the averment of entry nor 
of possession can be necessary, how- 
ever, when the declaration is against a 
lessee, for the declaration alleging a 
demise to him discloses that he had 
the right to occupy ; and this he could 
not have unless the lease were binding: 
and if it be, the fact of his not exer- 
cising the right could not be any de- 
fence, as it would be his own default, and 
as to Aim, the estate and tenancy would 
be perfect. And in the common aver- 
ment, "by virtue of which thedefendant 
entered and was possessed," there is an 
important departure from the original 
accuracy of pleading ; and one which 
tends to confound the distinction be- 
tween this action and that for use and 
occupation. If lessee for years will 
not enter, yet if the lessor waive the 
possession, debt lies for the rent. 
(RoUe's Abr. 605, "Dette, Extinguish- 
ment," C). The allegation of entry is 
not traversable, and is wholly imma- 
terial; for the rent is due by the 
lease^ not by the occupation (Salmon 
V. Smithy 1 Saunders, 201, a.) In the 
case there cited as an authority {Bella- 
sis. v, Burbrick, Salkeld; S. C. Raym.) 
the lease was, as in Agard v. King^ 
from year to year, but "rendering 12/. 
per annum, so long as the lessee should 
occupy /" and per Curiam, " The 
lessee is liable to pay the rent, whether 
he occupy or not." And not only is it 
inadmissible to traverse the allegation, 
(supposing it introduced) that defendant 
entered, &c. ; but it is not allowable 
to plead especially quod non habuit aut 
occupavit, Dyer, 146, unless the lease 
lie only strictly at will, per Fitzherbert, 
J. ; and as to that qtiare {ante, p. 131). 



So in a recent case, it is said, per Lit* 
tledale, J., " In an action by lessor 
against lessee, for rent, defendant 
cannot protect himself by simply tra- 
versing his own entry, because he 
had a right to enter by the lease. I 
think it would be a sufficient answer 
to plead that defendant was ready 
to enter upon the premises, but that 
plaintiff obstructed and would not allow 
him, though I never saw such a plea." 
(Hawkes v. Orton, 5 A. & E. 374.) 
In that case it is observed, per Lord 
Denman, C. J., upon the legal 
effect of the allegation in the common 
form, — ** that defendant entered on the 
said demised premises, and became 
possessed thereof /or the said term so 
to him thereof granted:" — "/or in 
that sentence does not mean ' during,' 
that would be nonsense. The posses- 
sion mentioned there must refer to the 
particular time of the entry." Qmsre 
whether even this allegation, however, 
as it discloses that defendant could be 
sued in use and occupation {Arden v. 
Pullen, 9 M. & W. ; Smith v. Twoart, 
2 M. & G.), does not render the count 
demurrable for duplicity — according to 
the latest definition of that defect, viz,, 
the disclosing two grounds for the 
same claim. {Per Maule, J., Shepherd 
V. Shepherd, 9 Jurist.) The objection 
could not apply if the old form of 
allegation were adopted, that "by virtue 
o/ the lease defendant was possessed," 
as that might only mean possession in 
law in its most restricted sense of a 
mere right to the possession. {Per 
Burrough, J., Pinero v. Judson, 6 Bi.) 
At all events, it appears objectionable 
to allege that defendant not only 
entered, but occupied during the 
term. If, as in Neale v. Mackenzie, 2 
C. M. & R., the alleged lessee pleaded 
that be/ore and at the time o/ the 
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demise^ one A. was and thence hitherto 
has been in the possession and occu- 
pation of the premises as tenant thereof 
to the defendant, whereby the de* 
fendant could not enter, &c. and has 
always been kept out of the possession 
and occupation of the premises by the 
act and default of the defendant/' — ^it 
might be held bad upon demurrer ; and 
though it would certainly be good in 
substance, if it were stated " that A. 
was tenant of the premises under and by 
virtue of a demise thereof made to him 
by the plaintiff before the alleged lease 
to the defendant, &c.,'' it might be 
specially demurrable, as amounting to 
nil haimt^irpon the principles on which 
the plea was deemed good on general 
demurrer in Neale v. MaekeTizie, (in 
error), I M. & W. 

It is upon the principle adverted to 
that it is held to be no defence, in debt 
for rent, that the premises have been 
burnt down, and have not been rebuilt, 
except the lease makes the rebuilding 
in such case a condition precedent to 
the right to recover subsequent rent. 
{Balfour v. Westm, 1 T. R. ; Baker 
V. HoltzapnelU 4 Taunt. ; Ion v. 
Gorton^ 5 B. N. C. ; Packer y, Gtbhon, 
3 Q. B). So of the premises becoming 
uninhabitable through want of repairs, 
unless in the case of some express pro- 
vision, as to which see Hart v. TFindsor, 
12 M. & W. ; Surplice v. Famaworth, 
7 M, & G. 

In actions against lessee's assignee, it 
is a fortiori unnecessary to aver entry on 
the part of the assignee, and the aver- 
ment "that all the estate, title and inte- 
rest of the lessee came to and vested in 
him by assignment" would in^ly entry 
even if it be assumed as necessary : 
which, however, it appears it is not, on 
the principles previously pointed out as 
applying to the case of a lessee, viz. 



that ** the assignee has the estate in 
him," (and the interest would be 
enough) " before entry," {Cook v. 
Harris^ Lord Raym. 367.) In that 
case it is said, per Holt, C. J., that 
the allegation of entry was unusual. 
This is denied per Buller, J., in JSaton 
V. Jaques, Douglas ; but, as already ob- 
served, the older forms (adverted to by 
neither Judge) undoubtedly omit the 
allegation. And in Williams v. Boson- 
quet, 1 B. & B. 259, where all the 
cases are reviewed, and the authorities 
already alluded to confirmed, it is 
observed, per Curiam, that *' assuming 
the allegation to be usual, it would 
leave the question undetermined, whe- 
ther it were to be considered an alle- 
gation." In JFoolaston v. Hakewill, 
3 M. & G., it is said, per Bosanquet, 
J., " Where the term is once well cre- 
ated it passes by assignment without 
actual entry." And it is to be observed 
that in all the cases where there has 
been any question as to whether entry 
be necessary to charge an assignee, 
the question has been purely one of 
proof, not of pleading, and has arisen 
on a traverse of the allegation of assign- 
ment, and moteoyer it is wholly inde- 
pendent of any question as to the 
necessity for entry, because entry is 
only one mode of testifying assent. As 
to the effect of entry, and as to the 
distinction between debt on a demise 
and the count for use and occupation, 
especially in the case of assignee of the 
term, see observations, post, on the 
action for use and occupation. 

The assignee of the reversion must 
set out the title of the lessor also, that 
it may appear he had such an estate 
in the reversion as that it might be 
legally assigned to plaintiff. (Glifl's 
Ent. 213, pi. 7. ; Lill. Ent. 132, 135; 
1 Wny. Saund. 233, note a.) And 
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even where the demise is stated to 
have heen by indenture^ the lessee, 
or his assignee, can traverse the 
allegation of lessor's title ; upon the 
principle that the plea does not deny 
that an interest vested by the lease, 
but only that it was not such an 
interest as would pass by assign- 
ment: so that it is analogous to the 
case of a lessee, showing his lessor's 
title to have expired : and on this plea 
again the issue will be analogous to 
that which it would be on a replication 
of good and sufficient title to the plea 
ml habuitf viz,, " whether the lessor 
had a larger term out of which 
he could accrue the lesser term — it 
being wholly immaterial whether it 
were for a year, a day, or a month 
longer than the derivative term — any 
term of years which left the reversion 
in him and enabled him to assign 
would satisfy the substance of the 
allegation." {Cawick v. Blagrave, 1 
B. & B. 536.) 

Now in considering what may be 
the effect of a traverse of any one 
of the mesne assignments by which 
plamtiff may deduce his title, it is to 
be observed that he claims as assignee 
of the reversuMy not of the term : so 
that he may be alleged to be assignee 
only of part of the reversion : whereas, 
as will be seen in considering the effect 
of traversing the allegation, that '' all 
the estate of a lessee in the term came 
to defendant," it would be necessary 
to show that the whole term came to 
hhn {Hare v. Cater, Cowper, Curtis 
V. Spitty, 1 B. N. C.) j and if it were 
alleged that the whole interest or estate 
in the term for certain less number 
of years came to him, &c., the allega- 
tion would be demurrable for repug- 
nancy, and for showing that the de- 



fendant was not assignee, but under 
lessee of theoriginal lessee. {Holford v. 
Hatch, Douglas.) But it might be 
alleged, on a lease for ten years, that 
plaintiff was assignee of the reversion 
for nine years, and that would give him 
a good right to sue the lessee or the 
lessee's assignee in debt for the rent 
during those nine years — for the rever- 
sion to which rent is incident does not 
only mean the residue of the original 
estate expectant on the expiration of 
lease by efflux of time, but the estate 
remaining in the lessor during the lease : 
and also it may be added, the contin- 
gent reversion expectant on the pos- 
sible determination of the lease prior 
to its expiration by efflux of time, as 
by forfeiture, &c. (Hughes v. Bow- 
botham, Cro. Eliz. 302.; Matures v. 
Westwood, ib, 599; Burton v. Bar- 
clay, 7 Bi. ; Wright v. Burroughs, 10 
Jurist.) But quare, whether, if he 
alleged that he was assignee of the 
whole of the reversion, it would be a 
fatal variance to prove that he was only 
assignee of part, supposing the rent 
accrued during the period for which he 
was assignee. It has been held that 
this would be so with respect to the 
defendant's being assignee only of part 
of the premises demised. (Hare v. 
Cator, Cowper, 766.) But that deci- 
sion appears to have been upon the 
case of the assignee of a term, which is 
quite distinct from that of the assignee 
of the reversion : and moreover in the 
more recent decision in which that de- 
cision was confirmed, the Court seemed 
to think it doubtful whether, apart from 
the question of mere variance, the 
assignee of part of the premises could 
be liable in debt, (Curtis v. Spitty, 1 
B. N. C.) — ^a doubt, having a strong 
foundation in the doctrine that rent 
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issues out of all and eyery portion of 
the premises demised. 

Upon a traverse of the allegation, 
that all the estate, &e., of the lessee 
came to defendant, it is necessary to 
prove that the whole term came to 
him, or it will appear an under 
lease ; and if that appear upon the 
record, it will he had on general de- 
murrer. {Holford V. Hatch, Douglas, 
186.) But it will he no objection to 
it as an assiffnment, that a rent is re- 
served to the origmal lessee ; for 
though it was held in Pouliney v. 
Holmes, Strange, 404, that in such a 
case if the contract were void by the 
Statute of Frauds, as not being " in 
writing, it could be held an under lease, 
because the reservation was to the 
lessee, not to the original lessor." This 
reason seems overruled in Palmer v. 
Edwards, cited Douglas, 187, where it 
is said, per Buller, J., that the true 
ground of the decision was '' that what 
could not be supported as an assign- 
ment, should be good as an under- 
lease against the party granting it." 
And in the case last cited, it was held 
that where the whole term was granted, 
though a rent was reserved to the 
lessee, there was an assignment ; for, 
per Buller, J. : " There was no reversion 
left ;" the word reversion here, being 
understood in the sense of the residue 
of the lessee's estate expectant on the 
expiration of the term assigned by 
efflux of time, otherwise the dictum 
would be inaccurate ; for it has been 
seen, there is a reversion in a lessor 
pending the lease. (And see Smith v. 
Maplehaek, 1 T. R. ; Preece v. Corrie, 
5 Bi. 27 ; Baker v. Gostling, 2 
B. N. C.) 

It will have been probably perceived, 
that it results fram the principles upon 



which the action for rent depends, 
that the declaration should contain no 
expressions capable of being construed 
as importing that the rent was to be 
paid for the occupying, or during the 
tenancy (see Boot v. Wilson, 8 East, 
Edge v. Strafford, 1 C. J.; Atherstone 
v. Bostock, 2 M. & G.), or the declara- 
tion would probably then be demur- 
rable, unless it alleged the rent to have 
accrued during such occupation or 
tenancy; while, on the other hand, 
the introduction of that allegation 
might render the declaration demur- 
rable for duplicity. (Vide ante, p. 153, 
as to the allegation of entry, et post, 
as to the count for use and occupa- 
tion.) 

After the statement of the demise 
(ante, p. 145), and of the assignment 
of the lease, or of the reversion, (if 
there were any), the count proceeds to 
state, that afterwards, and before the 
commencement of the suit, to wit, on 
(such a day), £ of the rent afore- 
said, " for (so many quarters, half- 
years, &c., according to the periods of 
reservations), became and was due and 
payable from the defendant to the 
plaintiff," the usual addition, "and 
still is in arrear and unpaid to the 
plaintiff," being, it is apprehended, un- 
necessary. Under the ancient and more 
accurate system of pleading, according 
to which^ the days were " shown in- 
certain** without any other allegations 
(as that the rent claimed accrued due 
" before the commencement of this 
suit"), questions would arise, as to 
whether the rent claimed could have 
accrued due upon any of the days so 
stated. (Umble v. Fisher, Cro. Eliz. 
712; Carpenter v. Collins, Yelv. 73, 
and 3 Leon. 211 ; Tompkins v. 
Pincent, Salkeld, 140.) But on the 
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present fonn of declaratioB, in which, 
bj reason of the allegation, that the 
rent accrued " hefore suit," the par- 
ticular days mentioned will not, at 
least, if laid under a tndelicet, he 
material, such questions need not 
arise. In Gilbert on Debt, 407, a case 
is stated, where A had declared on a 
lease for three years, rendering rent at 
Michaelmas and Lady-day, and de- 
clared for rent in arrear for two years, 
without showing at what feasts due ; 
and on motion in arrest of judgment, as 
it appeared that two only of the three 
years were expired, it was held certain 
enough after verdict, (guisre, as to 
the deduction drawn by Chitty, ar- 
ffuendo, 4 B. & C. 159), that this 
would not have been good on de- 
murrer ; semble, contra, for as in 
modem declarations, the day of the 
lease would be laid under a mdelicet ; 
it seems, that it never need appear on 
the declaration, that any more of the 
lease had elapsed, than the periods of 
reservation in respect to which the 
rent was declared for ; so that it would 
be a reasonable, or rather (primd facte) 
necessary intendment, that the rent 
claimed accrued for periods of re- 
servation next after the making of 
the lease, and next before suit. In 
covenant, it is clear, that it could not 
be necessary to show at what particular 
periods the rent alleged to have been 
in arrear became due. {Stagg v. Hind, 
Salkeld, 139; Kenyon v. Btickly, 10 
East; Henneker v. Turnery 4 B. & C.) 
And though in the latter case it was 
said, per Abbott, C. J., that "covenant 
was even in ancient times treated with 
more liberality than debt; and that 
the strict rule as to showing the 
periods at which the rent accrued, 
applied only in debt," the reason 
assigned for the decision in that and 



in the other cases would seem 
equally to apply to the action of debt. 
In that case the objection taken was, 
as in the former cases, that the decla- 
ration stated that on a certain day so 
much of the rent for so much of the 
term " then elapsed," became due ; 
and per Abbott, C. J. : " It is ad- 
mitted that the objection would have 
been obviated if the word then had been 
omitted;" it was decided, however, 
that notwithstanding that word, the 
rent must be taken to have accrued for 
quarters immediately preceding the 
time stated. In Baden v. Flight, 
3 B. N. C, the Court said, that the 
substantial import of the allegation of 
rent in arrear was that so many quar- 
ters or half years became due before 
suit, and also intimated, that in cove- 
nant the ground of action was non- 
payment on the particular days speci- 
fied. In King v. Greenkill, 6 M. & 
G., declaration on a contract to pay, 
during the continuance, &c., a certain 
sum by two even half-yearly payments 
on, &c., and on, &c., the breach was, 
that during the continuance, &c., and 
before suit, to toit on (such a day), 
there became, and was due, for 
divers, to wit, six half years, &c., a 
large sum, to wit, &c. Yet no part of 
the said sum had been paid. De- 
murrer, for that it was not shown how 
the said sum became due, or when, or 
in respect of what half years ; that six 
half years' rent were alleged to have 
become due on one day — which was 
impossible : that there was no distinct 
averment of non-payment of any one 
of the said six half years : that the 
declaration was so framed that it was 
impossible for defendant to plead per- 
formance, &c. PerMaule, J. : "The 
objection is, that the six half years 
may be dispersed over the whole 
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period. The last of them is sufficiently 
shown to have accraed on the day 
named. But the others may be un- 
connected with each other." The Court 
ultimately said, " Henniker v. Turner 
answers the objection. In effect, when 
the breach is looked at, if the day be 
material, it is equally so whether laid 
under tndelieet or not. There is sub- 
stantially a complete breach, on non- 
payment of one half yearns rent ; and 
as to the not showing for what parti- 
cular half year plaintiff is proceeding, 
he alone incurs the chance of difficulty, 
for defendant might have pleaded pay- 
ment of six half years' rent (which in 
fact have been paid), and so have com- 
pelled plaintiff to new assign. De- 
fendant had only to answer to the 
ltt9t six half years ; and if they had 
been paid, and others remained unpaid, 
plaintiff must have new assigned." 
Per Cresewell, J. : The breach amounts 
to an allegation that on the day named 
Inhere was due for six half years' inter- 
est so much." But it is to be observed, 
(see Bright v. Beard, 4 Q. B.,) that if 
the declaration disclose that the rent 
could not possibly have accrued before 
suit, there will be ground of de- 
murrer. 

It is very important to observe, 
in pleading to a declaration in debt on 
a demise, that if the rent for more 
than one period of reservation be al- 
leged in arrear, each reservation con- 
stitutes a distinct, separate, and certain 
cause of action (see cases cited ante, 
p. 133). One consequence of this is, 
that it would be demurrable to plead 
in denial (t. e. to plead riens en 
arrere, or eviction, &c.), to more 
than one of the reservations with- 
out making the plea distributive by 
introducing the words *' or either of 
them:" for the traverse would be 



too large, as plaintiff would be entitled 
to recover for any of them he might 
prove to have accrued due before ac- 
tion, and the traverse would tie him 
up to prove that they were all so due. 
(1 Com. Dig. Pleading, 15 ; Osborne 
V. Rogers, 1 Wm. Saunders, 269; Wood 
V. Peytoe, 12 M. & W.) The distinc- 
tion is obvious between thus pleading 
in denial, and pleading in confession 
and avoidance, as payment, &c., be- 
cause there the difficulty would be 
imposed only upon defendant, who 
would be dejfeated by disproof of his 
plea as to any part of that to which it 
is pleaded. Thus in Barnard v. Dufy, 
5 Taunt. 27* the declaration alleged 
a demise at a rent payable quarterly, 
and averred, that, to wit, on, &c., 42/. 
for a year and three quarters of the 
year then elapsed became due. De^ 
fendant pleaded that, before the sup- 
posed breaches (t. e. some of them) be 
surrendered. Plaintiff traversed the 
surrender before the happening of the 
breaches («'. e, or any or either of 
them). On special demurrer, the 
Court held the plea bad, because the 
declaration disclosed not one entire 
breach, but seven distinct breaches: 
so that the plea should have been 
"before the supposed breaches, or any 
or either of them," or, "before the 
accruing of the said rent, or any 
part thereof." It is to be observed, 
however, that this appHes only to 
periods for which the rent is payable. 
Thus, if in the case last cited, the 
declaration had been on a demise 
for rent payable once in two years, 
the plea would have been good in sub- 
stance. 

Another consequence of this prin- 
ciple is, that each reservation — ^though 
there be only one breach alleged in 
non-payment of all, and the breach in 
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debt is merely nominal, and even in 
covenant, as it has been seen is, in such 
cases, severable — may be separately 
pleaded to; so that not only may 
different answers be given to each, but 
some may be pleaded to, and others 
demurred to. (Hopkins t. Helmane, 
8 A. & E. ; Watson v. Hartshome, 4 
B. N. C.) In Colored v. Skipton, 3 
Henry VI. fol. 19, 30 — declaration in 
debt, that the plaintiff leased to de- 
fendant certain tenements in St. John- 
street, Smithfield, in the suburbs of 
London, for a term of years com- 
mencing on, &c,, rendering rent four 
marks per annum, &c., and so for the 
rent in arrear in divers years, the plain- 
tiff brought his suit, &c. — Strange, for 
the defendant, pleaded (1), that the 
lease was at a rent of one mark per 
annum ; (2), as to the first year's rent 
alleged to be in arrear, " riens en ar^ 
rere/' (3), as to the rent for another 
year, that defendant hath been always 
ready to pay, and is still, and now 
brings the amount into court; (4), 
as to the rent alleged to have become 
in arrear at all the other times, that a 
long time before each day of payment, 
to wit, on, &c., plaintiff entered upon 
defendant, and took, and continued in» 
possession of the premises thence al- 
ways hitherto, &c. Bolfe, for the 
plidntiff, objected that defendant had 
pleaded three pleas; and as "oneofihem 
would go to all," he prayed that the 
others might be disallowed: for he 
said, ^'defendant having d^ed the 
lease we declare on, and pleaded 
also as to parcel a tender, and as to 
parcel entry before the rent accrued — 
if we deny the tender or the eviction, 
we shall admit the lease he alleges — ^a 
lease oione mark per annum." Strange 
said, " We ought to have all the pleas, 
for if an issue were taken solely on the 



lease, then the days of payment would 
not be given to us, in which case if it 
were found against us, plaintiff would 
recover all, &c." However, eventually 
he pleaded (protesting the lease), that 
the defendant owed nothing of the said 
rent except 8f., which he had been 
always ready to pay, and still is, &c. 
Plaintiff took issue therefore, ''that 
defendant was indebted, modo et/ormd, 
as in the declaration alleged." It vnll 
be observed, that the mode in which 
defendant here pleaded, is precisely 
that which would now be proper in 
an action for use and occupation; 
in which eviction, or surrender, or 
denial of the tenancy, &c., cannot pos- 
sibly be pleaded, as they would amount 
to the general issue. (Prentice v. 
Eliott, 5 M. & W.) And it is also 
to be observed, that in debt on a demise 
even in the most ancient times, it was 
admissible to plead ne lessa pas (see 
pf^e 130), though nil debet was also 
admissible ; to which non dendsit (Bull, 
N. P.,) or riens en arrere {Warner v. 
Theobald, Cov^rper), were substantially 
equivalent. But now as nil debet is 
inadmissible, the course of pleading 
must be that which in Collered v. 
Skipton vras first adopted. Again 
in 7 Henry VI. folio 26, plaintiff 
declared in debt, for that he had leased 
certain land to defendant for term of 
years, &c., and that the rent for eight 
years of the term was in arrear, &c. 
Defendant pleaded as to 20«., evic- 
tion from part of the premises de- 
mised, and as to the residue, he 
pleaded the general issue, nil debet. 
It was objected for the plaintiff, that 
the plea was double, for that one of 
the pleas went to the whole : as, after 
the entry by plaintiff, the rent was not 
apportioLble And the opinion of 
the Court was, that the entry (i, e. 
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eriction,) went to all. Judgment 
afterwards for defendant on that plea. 
Qiuere (it is added by the reporter), if 
plaintiff should have recovered all the 
debt if the plea had been adjudged ill ? 
It will be observed, that both the 
ancient cases here cited, suggest the 
question. What would be plaintifPs 
course if, to a declaration on two dis- 
tinct reservations, defendant pleaded 
as to one non demUit, and as to the 
other riefu en arrere. The latter plea, 
it will be seen, would not necessarily, 
as the former would, involve an answer 
to the whole action. It seems that 
if such pleas were pleaded without 
a rule to plead several matters, plaintiff 
might sign judgment ; for in Combe v. 
Talboty 1 Salkeld, 218, defendant 
pleaded as to parcel of one reservation 
nU debet, and as to the residue thereof 
nil habuit, and it was held double. 
It seems that with a rule to plead 
double, the pleading would be de- 
murrable, but that plaintiff could not 
sign judgment, because there would 
be an answer to the residue upon the 
record. (Gray v. Pindar, 2 B. & P., 
430 ; 1 Wm. Saunders, 28. Per Bo- 
Banquet, J., Clarkson v. Lawson, 6 Bi.) 
The ground of demurrer, semble, would 
be, (to the entire pleading,) for that 
there was a repugnancy, &c., in tra- 
versing, and confessing, and avoid- 
ing the lease, on the same plead- 
ing, and also for that on the face 
of the first pleading, it appeared 
that it should be pleaded to all the 
causes of action disclosed in the count. 
It seems to follow therefore, that iwn 
demUit must always be pleaded to the 
whole declaration. It is unnecessary 
to add, that as nil debet is now inad- 
missible, the lease cannot be put in 
issue in any other way than by a direct 
traverse of it, for nunquam indebitatus 



would amount to an argumentative 
denial. 

It will be observed, that any de- 
fence arising upon the demise itself, 
as showing a variance between the 
pleading and the proof, with respect 
to the amount or periods of reser- 
vation, will arise upon the traverses 
ne lessa pas, or if the demise be by 
deed, non est /actum; but to have this 
effect, the condition for the deduc- 
tion from the rent, must be so in- 
separably attached to, and interwoven 
with the reservation itself, as to form 
a part of it {Gaskell v. King, 1 1 East; 
Wigg V. Shuttleworth, 13 East); 
as where a conditional and qualified 
reservation was stated absolutely. (Fa- 
vasour v. Ormrod, 6 B. & C.) ; et 
vide per Titidal, C. J. ; Baden v. 
Flight, 3 B. N. C.) This will not be 
the effect where there is a separate, 
collateral provision, (even though in the 
lease itself) for allowing so much out 
of each reservation ; for that does not 
operate as an alteration or defalcation 
of the rent, but as a collateral con- 
tract ; however, it may be available 
under ri«w in arrere (Davis v. Stacey, 
12 A. & E.), or if it appear upon the 
face of the declaration, may be raised 
by demurrer, as in Hopkins v. Hel- 
more, 8 A. & E. But if the terms of 
the reservation of rent be truly stated 
(which is all that will be in issue 
on ne lessa pas), the only way of 
raising the question whether the al- 
leged arrears of rent accrued at any 
time before suit, is by pleading riens in 
arrere, which, as it has already been 
seen, was in the most ancient times a 
most common plea in debt on a de* 
mise. But in the form analogous to 
that of nil debet, viz., that nothing of 
the said rent is in arrear, the plea is 
obviously now inadmissible, for the 
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very reason assigned by the Court in 
Warner v. Theobald^ Cowper, for al- 
lowing it^ viz. that it substantially 
amounts to nil debet (now prohibited), 
as putting in issue whether the rent 
was due at the time of the suit^ and so 
admitting evidence of payment^ or any 
other defence arising after the original 
accrual of the rent. Though, there- 
fore, that case is cited in Mr. Arch- 
bold's work on " Pleading," (without 
any explanation), it seems at present 
inapplicable ; and this has been 
established by two distinct decisions 
with the new rule. Thus in Baden v. 
Flighty 3 B. N. C, the declaration set 
out a demise in covenant^ by which 
the rent was reserved on the four usual 
quarter days, and proceeded to allege, 
" that during the said term, to vnt^ 
on 25th March, 1836, a large sum, to 
wit, 66/. 5«., for two quarters of 
a year of the said term, ending on 
the day and year last aforesaid, and 
then last elapsed, became and was due, 
and still is in arrear to the plaintiff." 
A plea, ** that no quarter's rent ending 
on the said 25th March, 1836, then 
became or was due or in arrear, by 
virtue of the said demise, or according 
to any of the provisos, covenants, or 
terms therein contained, or anything 
therein mentioned in manner and 
form as the plaintiff hath in his de- 
claration in that behalf alleged" (con- 
cluding to the country), was de- 
murred to as inadmissible in an action 
for a breach of contract for non-pay- 
ment of rent on a specified day. Other 
grounds of demurrer, as ** that as 
a plea of satisfaction, it was bad and 
argumentative; that it was double, 
inasmuch as it put in issue, not only 
that the quarter's rent ever became 
due or in arrear, but also that it was 
due or in arrear at the commencement 



of suit, &c.," were obviously inap- 
plicable. The Court clearly determined 
upon the firet ground of demurrer. 
** The allegation in the declaration ia 
this, ' that during the term^ two 
quarters' rent became due and in 
arrear ;' and though a particular day 
is specified, that carries it no further. 
The substantial allegation is that rent 
became due during the term. It is no 
answer to the allegation in the decla- 
ration, to say, that the rent did not 
become due on a particular day** 
And again : ** Upon the old authori- 
ties, riene in arrere is no plea to a 
covenant for payment of rent on a par* 
ticular day.** But in Bright v. Beard, 
4 Q. B., the declaration, though in 
assumpsit, was in substance upon a de- 
mise, and alleged ''that a large sum, to 
wit, 200^. of the rent aforesaid for, to 
wit, tufo years elapsed after the agree- 
ment, and be/ore suit, became and was 
due, and still is in arrear and unpaid to 
plaintiff." Plea, ** except as to the 
sum of 105/., parcel of the rent in the 
declaration mentioned, that no part of 
the said rent in the declaration, ex- 
cept the said 105/., parcel, &c., had 
become or was due or payable, accord- 
ing to the tenor and effect of the said 
agreement at any time before or at 
the commencement of this suit" (con- 
clusion to the country). Demurrer, 
assigning for causes, " that the plea is 
an informal plea of riens in arrere, 
insufiicient in this action. That ad- 
mitting, as it does, the contract de- 
clared on, it is defective in not disclos- 
ing specifically under what circum- 
stances, and wherefore no part of the 
rent in the declaration, except 105/., 
had become or was due, &c. ; and 
whether in consequence of eviction or 
surrender, or of the term for payment 
not having elapsed ; that the plea 

M 
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•bould have shown specifically to what due, hy reason of some deductUnu 

part and proportion of the period agreed and aothorized to be made 

which had elapsed after the making of out of the accruing rent, in each 

the dcm it e, the said sum of 1051., respective reservation, the deductions 

and the said plea thereto respectively could clearly be proved under this 

apply/' &c. The Court said, " If plea, even in its modern form, which 

the declaration were for use and occu^ is analogous to that of nunquam m- 

paiion, there would be no difficulty ; debitatus, under which, deductions, 

you would say, as to all but so much, according to the contract itself, can be 

non asaumpsit." It may be observed, proved in reduction of the demand. 

that it appears on the declaration, that {CoUinffboumey. ManteU, 5 M. & W. ; 

there was a lease ; and the breach Turner v. Diaper, 2 M. & 6.) And 

alleges the rent to have become due upon the same principle, the omission 

upon, and to have been in &ct con- of the stipulation, as to such agreed or 

trary to the agreemeni, (t. e., terms authorized deductions of the rent, would 

of the lease), so that the count was in entail a fatal variance in proof. (See 

substance analogous to debt on a demise, cases cited ante, p. 160.) If, as would 

beingon the con6*ac^, not the occttjpa^'on. generally be the case, these deductions 

The Court said: ''If the defendimt had were for the purpose of paying certain 

said that, except as to 105/. accruing charges upon Ihe hmd^ the question 

for the first year, he had paid it, and as would appear to arise, whether the 

to the residue non assumpsit, he would defence may not also be pleaded, in a 

have failed as to the residue ; for he special form, or as a common plea of 

would have denied only the agreement*^ payment: it should seem, however, 

(See Collerd y, Skipton, ante, p. 159.) that the latter form, at all events, 

" He was compelled to plead specially, cannot be adopted, if there were a 

His plea is, that no more than 105/. right of retainer out of the accruing 

ever was due at all, which is not like rent ; as payment implies that the 

a plea, as in Baden v. Flight, that the rent has become due. Even anciently, 

money was not due on a particular however, when riens in arrere admitted 

dag. If the declaration had c<mtaiaed evidence to show that the rent was not 

on the face of it a good claim for two due at the time of suit, such defences 

years' rent, it might be necessary that were speddUy pleaded. Thus, 1 Fitzh. 

the plea should specify to what part Abr. ** Barre," pi. 263 (fol. 146), in 

it was meant to apply, as if eviction debt for eight years' rent, the defendant 

were pleaded as to one part, and pay- pleaded that the plaintiff granted by 

ment to another." the lease, that if the lessee should be 

The plea of riens in arrere would ob- charged as against the lord paramount, 

viously, however, have a very restricted or any other, for any rent, by the les- 

apphcation, did it put nothing more in sor's default, that then the defendant 

issue than that, admitting the demise should retain in his hands so much of 

as declared upon, the rent had not, the rent aa he should be so charged, 

according to the mm^e terms of its re- That the land was chargeable to the 

servation, ever accrued due before lord paramount for a rent of 6«. per 

suit. If according to those terms as annum, which was in arrear for eight 

declared upon^ the rent never was years* and for which he brought sasi» 
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against d^oidaat, kbA reoorered ; and 
80 for that eauae the defendant re- 
tamed the aaid rent^ &c. Re|^catioii« 
that far the rent which was in arrear 
to the lord pnramonHit^ the defendaat 
had been allowed out of the rmt for 
the first six years of the term ; aad 
rejoinder that the six years' rent had 
been paid to the plaintiff, wiihout tkis, 
that anything was allowed thereout for 
the rent due to the lord paramonat, 
upon which iasae was taken. It 
will be obserred that in the above 
plea it was stated that the payment 
was of a ekcarge upon the Umd^ and 
that it was paid UBder eampidmon: 
though the latter, as there appeared 
a riffht of retentiam, was not perhapa 
requisite. In Sapgford t. Fletcher, 4 
T. R. 511, one of the first modem 
cases in which sndi a plea appears, 
the plea stated thatless<Hr held the pre^ 
mises under A., &c., at a reat, &c. ; 
that 201. of the ]ast-menti<»ied rent for 
four years, ending at the time when the 
rent sued for became due, was in ar- 
rear from the lessor to A., who there- 
upon (the lessor having made default 
m payii^ the same) demandedpaym^at 
thereof from deflmdant, and threatened 
to distrain, &c. ; whereupon drfendant 
paid the said 20/. to it, e^ mc riens im 
arrere. Here it will be observed there 
was no allegation of a right of retet^ 
tion, so that the defence rested entirely 
upon the payment : and the essence of 
the defence therefore was the payment 
t^pon conymlsion : thus per Curiam, 
the ground-rent paid by the plaintiif 
was in disduu^ of a demand superior 
to die improved rait : it was the first 
diarge from which the defendant was 
to exonerate himsdf, bef<Mre he put any 
of the rent due firom ihe phuntkOT into 
his own pocket. It was paid to pssp^ 
ties who had the pewer to enfiMrce the 



payment, and it was therefore a 
pulsorg payment. Bo par Curiaoi, 
Taylor v. Zamra, 6 Taunt. 528, *' the 
hahility to the payasent would have 
been no defonee." 'With respect to the 
form of jdeading, it is material to ob- 
serve that BuUer, J. says, ** 1 cmiaider 
the ease as a lease at 50/., out of whidi 
5/. per tfmum was to be paid to the 
ground landlord; and therefore pay- 
ment of tlukt ground-rent is a payment 
of so much to the defendant, and may 
be pleaded in bar." (Mt tide Taylor v. 
Zamira, 6 Ta. 529 ; ClemeU v. Baad, 
7 ib. 50; Andrew v. Hancock, 1 
B. & B. ; Dyer v. Bawley, 2 Bi. ; 
Caritr v. Carter, 5 Bi. ; Pope v. B^fga, 
9B.&C.; Johnson T.Jones, 9 A. &B.) 
And as the payment i^peared by the 
plea to have been made ^er the rent 
sued /or became due, (as in Taylor v. 
Zamira, 6 Ta.) it could not be demmr- 
rabk, as amounting to riens in arrets, 
even before the new rules, {Paranwre v. 
Johnson, Raymond:) and a fortiori, 
at the present period, when sudi a 
defence could not be proved under riens 
HI arrere. But nmther in Sapsford v. 
Fletcher nor Taylor v. Zamira does 
it ai^>ear whether the plea concluded 
to the country, and the demurrer in 
each ease was general. In Sturges v. 
Farrwgton, 4 Tannt. 6 15, a similar pka 
was pleaded, when the replication trar 
versed that the gioundrrent was due 
fit>m the plaintiff to the original land- 
lord. So in Taylor v. Zamira, 6 Taunt, 
where a similar plea showed the kmd 
was liable to the charge in respect to 
which the payment was made — it was 
held good. In ClemsM v. Read, 7 
Taunt. 50, the payment was for pr<H 
p«rty tax, and was made before the 
rent sued for became due ; the Court 
therefore heU that a special plea 
(staling tht^ feet) and rime tn arrem 
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were both supported; and it is dear 
that in such a case the latter plea» even 
in its present restricted fonn^ would 
equally have been supported : temble, 
indeed^ that it is the proper plea in 
such case : and that even the special 
plea, with the " et tie rietu in arrere" 
concluding, asin that case it did, with a 
verification — ^might have been speci- 
ally demurred to as ai^umentatiTelj 
amounting to riene in arrere. 

With respect to all cases of deduc- 
tions on account of taxes or rates pay^ 
able by the tenant^ but chai^able upon 
the landlord, an important distinction 
presents itself: that as the lessee is 
bound to pay^ apart from the pressure 
of any process upon him, the plea need 
not allege an actual demand or threat 
of distress ; but it is sufficient to ehaw 
the liability by reference to the public 
statute imposing it in the first instance 
upon him : but then on the other hand 
as the tenant has a right to deduct 
the payment out of the next re- 
servation of rent — -if he pay to the 
whole of such next reservation, to 
permit him to make the deduction 
from any eubeequent reservation would 
be to allow him to recover a voluntary 
payment : therefore, a special plea wiU 
be demurrable if it do not apply to the 
next reservation : and riena in arrere 
will fail if that do not appear in proof. 
{Stubbs V. Pareone, 3 B. & Aid. ; 
Andrews v. Hancock, 1 B. & B. 
36.) It should seem in these cases 
therefore that where the defence is 
available at aUy it must be imder riene 
in arrere ; and cannot be pleaded, at 
least in the common form of payment, 
which only applies where the payment 
is after the cause of action accrued. 
Indeed, it is to be observed, that apart 
from any particular wording of the 
enactment which may make the right 



to deduct conditional upon actual jpay- 
ment, payment would not be a neces- 
sarily precedent to the rij^kt to retain, 
by reason of the statutable liability 
which would operate as substantially 
reducing the amount of the rent ; not 
as a payment of part of it ; as in the 
case of ground-rent. {Sapsford v. Flet- 
cher,) Where however payment is an 
essential preliminary to the right to 
deduct, and such payment is even not 
made until after the next reservation of 
rent is due, it appears riene in arrere 
is not the proper plea ; for the whole 
rent was once due, and a common plea 
of payment, at all events, appears in- 
applicable ; though where the payment 
was before the accrual of the rent for 
the reservation next after the tax 
became payable, it seems that riene in 
arrere as to the part paid is the proper 
plea ; as in such case that part never 
became due at all. This will be quite 
consistent with Bramston y. Robins, 4 
BL, and WaUer v. Andrews, 3 M. & 
W. 314, where it is said that such 
payments of taxes may be pleaded as 
payment of so much of the rent ; for 
in neither of those cases does it appear 
whether the taxes were paid before or 
after the accrual of the reservations of 
rent next after such taxes respectively 
became due : and though in the latter 
case it was said, per Parke, B. : " On 
each half-year's settlement of the rent 
due the landlord's rate, which had been 
paid by the tenant, was allowed as a 
part payment of rent by the tenant, 
and a receipt given for the balance, ex- 
pressing it to be such: — ^this amounted 
to an agreement that this portion of 
the rent should be considered as paid, 
and places the parties in the same 
position as if the amount had been 
actually paid in money to the landlord 
and then returned by him to the tenant 
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to repay the sewer's rate, which he 
had disbursed : and such a transaction 
may be described in pleading as pay- 
ment : — the point of pleciding was not 
distinctly raised: or otherwise it ap- 
pears impossible that a plea could have 
been held supported, which alleged 
payment after the rent became due, 
supposing the payment had been before 
the rent accrued. 

Recurring, however, again to the 
species of plea more directly founded 
on Sapsford v. Fletcher^ viz., where 
the payment is in respect to a charge 
upon the land which the tenant is 
not bound to pay until compelled, 
it will be observed that the essence of 
this species of plea is the compulsion, 
so that a demand, at least, must be dis- 
closed on the part of those who are 
shown entitled to the charge, though 
actual institution of process is not 
necessary. (Carter y. Carter, 5 Bi.) 
Hence the deduction may be made out 
of the rent accruing due next after the 
payment ; but here the same principle 
would appear to apply as that which 
has just been exemplified with re- 
spect to taxes, viz,, that the defence 
cannot be applied to any rent but that 
accruing due next after the right to 
deduct arose: and that therefore in 
this class of cases the proper plea would 
be riens in arrere : this was held with 
respect to the old plea of riens in arrere 
in Dyer v. Bowley, 2 B. 97 ; and Pope 
V. Biyffs, 9 B. & C. : which would be no 
authorities on thispoiat by reason of the 
diiference in the present formof theplea, 
and which has already been referred to. 

The cases last cited, however, refer 
to another class of pleas of this kind, 
and which are connected with the plea 
of nil hahuit on the one hand, and of 
eviction upon the other, viz. those in 
which the defence is founded on the 



alleged defect of plaintiFs title to the 
rent, and on the alleged right of some 
third parly to receive it, and in these 
cases the defence cannot be raised 
under riene in arrere, which only put 
in issue if the rent ever became due to 
any one. If the plea show no title in the 
plaintiff to make the lease, it will 
amount to nil kabuit (Alchome y. 
Gomme, 2 Bi. 54 ;) and if a transfer of 
the reversion after the making of the 
lease by plaintifP, that transfer must be 
specially pleaded. (Post.) If, again, th^ 
plea show that the plaintiff's title was 
origioally defeasible, and defeated after 
the lease, and before the rent became 
due, it will be pleadable as eviction by 
title paramount, (Post,) 

There is, however, another class of 
cases, in which riens in arrere may be 
applicable — ^where there is no charge 
upon the land, or on the tenant, but a 
collateral stipulation in the lease for cer- 
tain deductions from the rent. In Davis 
V. Stacey, 1 2 A . & £., to a count for half 
a year's rent, at 40/., defendant pleaded 
(1) nontenwit; (2) as to 21. lOs,, parcel, 
&c., riens in arrere; (3) as to residue, 
tender. It appeared the lease was at 
40/., but with a proviso for allowing 5/. 
per annum on account of a certain pay- 
ment, which it was the practice to 
allow out of the rent in every settle- 
ment. The Court said, as to whether 
the payment could be proved under 
riens in arrere, " It is to be observed, 
that in the casesof £><ip^^cf v. Fletcher, 
and Taylor v. Zamira, the pa3rments 
allowed to be proved under that plea 
were in respect of direct charges on 
the demised premises, or on the lessor, 
or on both. But it is unnecessary to 
inquire how far the cases are distin* 
guishable, for we are clearly of opi- 
nion, that the/ac^of the payment was 
not proved." But it is to be observed. 
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that there the distinction was not ad- 
verted to, that in the class of cases to 
vhich Sapt/ordy. Fletcher and Taiflor 
T. Zamira belong, there is no exprU9 
proffidon in ike leate for the deduction 
f^om the rent ; therefore, of course in 
snch cases the payment daimed to he 
deducted must appear to have been a 
direct charge upon the Isnd: this» 
however, cannot apply where there is 
an express agreement in the lease itself 
to allow of a deduction from the rent. 
Hie principle of such a defence was 
admitted in very early times. Thus in 
d4 Henry YI. fol. 17> in debt for rent» 
the declaratiim stated a demise on 
which the rent for four years was al- 
leged to be in arrear, at five marks per 
annum. Plea: that after the four 
years the lessor commanded the de- 
i«idant to repair divers parcels of 
the messnage for the said twenty 
marks, and Ihat the same had acoord- 
in^y been expended in so repairing 
the messuage. Moile demurred : and 
per Dan^ : '*It is no plea ; for the 
de f endant was not compelled to make 
the repairs. But if it be a plea he 
should show in certain kmo he expend- 
ed the money, &c. i. e. for each thing 
in certain,'' &c. Et per Banners to the 
same effect on the last point: ''For 
anything that is shown he ndgM he 
ekeargeMefoT waatey' &c. Prisot, J., 
tothesameeffect: **Ferhe iediarpeabh 
for woMte, But if he would say that 
the main timbers of the house at the 
thiie of the lease were so feeble and 
putrefied that it could not long exist, 
peradventure if the lessor had com- 
manded him to repair the main tim- 
bers it might be pleaded." BiUin^ 
aocwdingly pleaded to the effect as 
snggested. Here it will be observed, 
the agreement to aUow for repairs 
was not in the original lease, or it 



dearly would have come under 
riens en arrere, as it was hdd in 
Wood V. Bock, Aleock v. Napier, 
{IrM). 

It will have been observed, thai in 
the cases above dted, of special pleas 
of riena in arrerCy the pleas have ended 
with the allegation, '' and «o the plaior 
tiff says that no part of the said rent 
was or is in arrear," with a verification. 
In Jokmonv. Janes, 9 A. & K, for the 
first time, one of the grounds of special 
demurrer was, that the plea amounted 
to riens in arrere, and should have 
concluded to tke country : the Court 
held it good as a plea of payment; 
adverting to the authority of Sapsford 
V. Fletcker, where the same objection 
was taken without success : but it is 
ccmceived that authority is wholly in- 
applicable, because the demurrer there 
was general; and ftirther, by reason 
of the distinction already adverted to, 
between the andent and the present 
form of riens in arrere. On the 
other hand, however, the plea in Johnr 
son V. Jones could not be open to ob- 
jection as argumentatively amounting 
to riens in arrere in its ancient form 
(''that the rent is not in arrear"), 
because the only objection to riens in 
arrere, in that andent form, is solely 
on the prindple that any defence arising 
after the r^dt accrued should be in a 
^^ecM form. The references given by 
learned reporters, therefore, to autho^ 
rides as to the effect of the special 
oondusicm " et sic,'* in curing an argu- 
mentative traverse, iqppear irrelevant : 
for as the spedal {dea conduded with 
a verification, the ''et sic" and the 
following words would be surplusage; 
for according even to the class 
of cases thus referred to, (as to the 
plea levy per distress, et sic,) 
the "et sic" is only necessarily le- 
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ferred to where the precedent matter 
presents an unqualified* absolute ne* 
gatiTe of the entire allegation in the 
prior pleading : thus, though in Cecil 
v. Harris, Cro. Eliz. 140, on the plea 
of levy per dietress, et sic nil debet, it 
was held by three justices, that any 
defence might be proved under the nil 
debet, " Walmsly, J., held strongly 
the contrary, that the substance of 
the plea was the " levy per distress, 
for that is the matter traversable:" 
and he cited 4 Henry YI. fol. 5, and 
33 Henry VI. fol. 3, to that effect. 
And though Andersen " denied the 
book of 4 Henry YI., and said other 
books are against it," the current of 
authority was clearly in Walmsly's 
favour; and it has been almost uni^ 
formly held, that in debt on a lease 
levy per distress, without concluding 
" et sic nil debet," was good. (22 Hen. 
VI. fol. 13 ; 28 Hen. VI. fol. 6.) And 
the cases inaccurately cited contra are 
either not decisions, but mere dicta, as 
22 Henry VI. fol. 36, or rest solely up- 
on a technical reason applying exclu- 
sively to levy per distress ; and it has 
always been held, that in debt on a 
lease payment is a good plea, without 
the nU debet. (34 Henry VI. fol. 1 7 ; 
37 Henry VI. fol. 10 ; 20 Henry YI. 
foL \7 ', et vide Kit. 220.) And the 
distinction clearly taken was, whether 
the defence disclosed that there never 
had been a cause of action, or only 
that it had ceased to exist before suit. 
Thus in 20 Henry VI. fol. 20, on a plea 
in debt for rent, that one A. who was 
seised and evicted, " et sic riens in ar- 
rere,*' it was held on demurrer, that the 
plea should have been nil debet; clearly 
a correct decision, because the plea to 
have been good should have alleged 
the eviction to have occurred be/ore 
the accrual of the rent ; or otherwise 



it nmst have been bad in substance ; 
as, semble, it was, for that reason. 
And on this principle it has been al- 
ways held, that it is only where the 
conclusion '* et dc" goes on to the 
point ''of the action," or wholly 
negatives the affirmative in the decla- 
ration, that the special matter is 
waived. (Co. litt. 303 b ; Plow. Com. 
15 a ; Com. Dig. Pleader, E. 30.) And 
thus it has been always held, that if 
the et sic is non est factum, the ge- 
neral conclusion in the negative waives 
the special matter preceding (deUvery 
of an escrow, razures, &c.), and that 
the plea must conclude to the country. 
(Watts V. Rosewell, 1 Salkeld, 275.) 
But riens in arrere, in its ancient form, 
obviously would be proved by evidence 
that the rent had been satisfied after it 
had accrued. That on such a plea as 
in Johnson v. Jones the defendant 
could only have proved the special de- 
fence stated is clear from Martin v. 
Gilham, 7 A. & E., where it is laid 
down that the '' et sic " has an import 
analogous to that of the words *' on the 
contrary " in the allegation of a breach 
in a declaration, restricting the proof 
within the specific facts to which the 
allegation is so pointed. {Edge v. 
Pemberton, 12 M. & W.) 

It will here be appropriate to notice 
the plea incidentally alluded to in the 
preceding observations ; viz., " levie 
per distresJ" In 1 Edward IV. fol. 3, 
in debt for rent, defendant pleaded 
that the plaintiff on such a day, &c., 
had levied the money by distress. 
Plaintiff replied that he did not levy 
the money modo et formd, &c., on 
which issue was joined. In 9 Edw. 
IV., 27, the same plea was held good 
per Brian, J., et vide 28 Edw. III., 
fol. 90. So the plea was held good on 
demurrer in the same general form» 
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(4 Henry VI., fol. 5 ; et vide 22 Hen. 
VI., fol. 13; 28 Hen. VI., fol. 6; 
33 Hen. VI., fol. 3 ; 34 Hen. VI., fol. 
17 ; 37 Hen. VI., fol. 10 ; and in 
Rastall's Entries, 175.) The man- 
ner in which at common law the rent 
was "levied hy distress" is thus 
stated, per Littleton, J., 6 Edw. IV., 
fol. 8 : " When a lord distrains for his 
rent, he is to hold the distress until 
the rent be paid to him." So per 
Brian, J., 15 Edw. IV., fol. 10 : "The 
distress is not payment of the rent, 
but solely a pledge, until the lessor be 
satisfied, or j)aid the rent ; for if beasts 
die in the pound, he shall distrain 
again, which proves that the distress 
is not payment, so that the rent still 
continues due." So per Curiam, 20 
Hen. VI., fol. 31, and 28 Hen. VI., 
fol. 5, S. P. The simple and ob- 
vious repHcation was that plaintiff 
did not levy the rent modo et formd, 
1 Edw. IV. fol. 3. The foUowing, 
it is believed, is the earliest in- 
stance of the adoption, in this de- 
fence, of the argumentative mode of 
pleading which is usually so objec- 
tionable, as will be also illustrated 
with respect to pleas of eviction and 
surrender. In 22 Lib. Ass. pi. 23 (fol. 
90) it was pleaded that "for the rent 
plaintiff took a certain distress, that is 
to say, ten oxen, and sold them, and 
so levied the said rent** Pole, J. : 
" Were they sold with the assent of 
him from whom they were taken? quasi 
diceret, otherwise it is rent still in 
recovery; for that an action is open 
to the party for the injury ; as, if the 
beasts were worth 100/. and they sold 
for 20s. ; whereas, whether they were 
sold for their true value or not cannot 
be tried in this action." Upon which 
the defendant pleaded riens in arrere. 
It will be observed that the statute 



empowering the landlord to sell the 
distress is permissive only, and not 
compulsory, or even directory. {Hudd 
v. Ravenor, 2 B. & B.) There is 
nothing therefore to preclude the adop- 
tion, at the present period, of the 
ancient common-law process of retain- 
ing the distress as a pledge till pay- 
ment : and even if there were those 
circumstances which would make it 
operate as satisfaction, it is incomplete 
as satisfaction by the mere act of 
seizure. Per BayUy, J. : " The land- 
lord stands as he did at common law, 
as it is not averred that the distress 
was*o/rf." Per Abbott, J.: "Knot 
sold, the goods must have been de- 
tained until now " (t. e., as a pledge) 
" or relinquished at the request of the 
defendant, and then the distress would 
not be a bar." A similar plea was 
held bad in Lingham y. Warren, 
2 B. & B., 26. And so in Hudd v. 
Ravenor, ib. 662, where the plea fur- 
ther alleged "that the goods were liable 
to distress, and that the plaintiff 
miffht have thereby had the arrears of 
rent, &c., but neglected and omitted so 
to do, and wrongfully and vexatiously 
made a second distress for the same 
rent," there was a demurrer on the 
same ground as in the previous cases, 
and the Court upheld those decisions. 
Burrough, J., and Richardson, J., 
remarked that the plea contained no 
averment upon which issue could have 
been taken ; Richardson, J., espe- 
cially instancing, as unissuable, the 
averment that plaintiff ** neglected and 
omitted" to realize the rent: which 
it was suggested might have been in 
reHance on the defendant's promise to 
pay. It is said, per Burrough, J. : 
" The plea might easily have contained 
an issuable averment — as if tt had 
said that the defendant wrongjully 
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destroyed the dietress" It is sub- 
mitted howeyer that this would onlj 
show a conversion. But whether or 
not the statute be construed as oompul- 
soiy, there is nothing to preclude the 
adoption of the old form of pleading, 
that the rent was "levied by distress/' 
a form which it is apprehended is 
equally applicable whether the money 
have been paid before sale to redeem 
the distress^ or whether it have been 
realized on the regular process by sale. 
The necessity for setting out the pro- 
ceedings specially appHes only^ it is 
conceivedj where the defendant is sup- 
posed to have been a trespasser. The 
word ** levied by distress" includes 
and implies, it is apprehended, every 
thing essential to a yalid recoyery 
of the money by process of distress 
either at common law or by statute : 
or at least at common law. In mo- 
dem cases, howeyer, the ancient 
and accurate mode of pleading has 
generally been departed from, and 
in many instances the departure has 
proyed fatal. In Lear y. Edwards, 1 

B. & Aid. 157, the plea alleged that 
the plaintiff took and detained as a 
distress for the rent goods of the de- 
fendant of yalue sufficient to satisfy 
the said rent and the costs of seizure. 
Demiirrer, for that the plea did not 
show that the rent was satisfied by 
the distress. Per Lord Ellenboroughy 

C. J. : " The distress may enure as a 
satisfaction, or may constitute an in- 
jury: if the former, the defendant 
ought to haye pleaded in support a 
claim for damagesy but would not 
enure as satisfaction ;" (upon the prin- 
ciple pointed out in the case cited 
irom 22 Lib. Ass. pi. 23 ;) for before the 
statute the sale would haye been a 
conyersion, and it will haye been ob« 
seryed it was held no defence unless it 
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were added that the sale was with the 
tenant* s assent, and then it is appre- 
hended it would amount to an argn- 
mentatiye allegation that the rent was 
levied by distress,** or that it was 
paid** So if the defendant pleaded 
specially a sale under the statute, but 
omitted the ayerment of anything sta- 
tutably requisite, it is conceiyed the 
same result would follow as in the 
ancient case alluded to ; for that 
where there is an unauthorized sale 
it is as though there was no sale; 
and then the case stands as at com- 
mon law: and it is conceiyed, this 
consideration eyinces that it is unne- 
cessary for the defendant to plead 
specially, or in any other than the 
old common-law form, " leyied by dis- 
tress," as it can scarcely lie for him to 
set out those facts which constitute 
plaintiffs title to the goods, and 
the presumption omnia rite acta 
would apply. If again the goods haye 
been detained a long time, with th^ 
apparent acquiescence of both parties, 
there may be primd fade eyidence 
either of a plea of payment or of 
levied by distress. In Aldridge y. 
Howard, 4 M. & G., to a declara^ 
tion (in coyenant) for rent, the de- 
fendant pleaded as to so much of 
the declaration as relates to 150/., 
parcel of the said alleged arrears of 
rent in the declaration mentioned, 
that after the same became due, and 
before suit, &c., the plaintiff took 
certain goods, &c., as a distress for 
the said rent, &c., and afterwards sold 
the same for a large sum, greater than 
the said arrears, to wit, for, &c., and 
thereby then satisfied and discharged 
the said arrears, &c. B/Cplication, 
that by the said distress the said 
arrears, &c., were not satisfied and 
discharged modo et formd, as in the 
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]dea allied. The points raised by 
the special demmrer — assigning for 
eanses that the replication took issue 
only on a conclusion of law ; that as it 
also put in issue several matters of fact 
it was double ; that it was uncertain 
what matters of fact it put in issue ; 
that it amounted to a negative preg- 
nant, &c. — ^were not considered ; for 
per Curiam, '* The plea is bad. It is 
rather in mitigation of damages, than 
in bar of the action. It is not pleaded 
only to 150/., but to the declaration 
as relating to so much ; and what 
answer is there to the damages sus- 
tained by the non-payment V ' It is con- 
ceived, however, that, apart from that 
ground, the plea would also have been 
specially demurrable, not only on the 
ground assigned in the ancient case 
cited from Lib. Ass., but because it 
was an aigumentative allegation that 
the rent was " levied by distress," and 
perhaps as amounting to an ambiguous 
averment of acceptance in satisfaction. 
It is to be observed, however, that as 
the plea stated that thereby and then 
— t. e., upon the eale — the rent was 
satisfied, and as by the sale (it not 
being alleged to have been with de- 
fendant's assent) the rent could not be 
satisfied, except by virtue of the dis- 
tress, there could be no objection to 
the replication as not sufficiently put- 
ting in issue the substance of the plea, 
nor as a negative pregnant ; nor (as 
tliese were mere matters of fact) for 
traversing a conclusion of law : but p^- 
haps it was open to the objection of 
duplicity, as the sale and the suffi- 
ciency of the proceeds were, ae the de* 
fendant had pleaded, separate allega- 
tions, and separately issuable, though 
had he plei^ed that the rent was 
levied by distress the traverse of that 
would have put all in issue. This 



seems to show, that such a plea should 
be demurred to. 

It is now proper to notice pleas of 
eviction, A case has already been cited 
{Hawkee v. Ortan, 5 A. & £.), show- 
ing that the plea in its ordinary form, 
that ^hmtiff entered upon, evicted and 
expelled the defendant, will not be 
supported by evidence that plaintiff 
prevented defendant from entering at 
all ; for th^e will appear to have been 
no expulsion either in law or in fact ; 
as a party who has never entered can- 
not be expelled, — and the facts should 
in such cases be specially stated. The 
plea suggested, per lAttledale, J., as 
proper in the particular circumstances 
presented in the case here cited, has 
already been alluded to ; and the prin- 
ciple of the decision, viz,, that what 
is not in the ordinary sense eviction 
must be specially pleaded, will be 
illustrated in noticing a large class of 
pleas, partaking principally or partly 
of the character of eviction. It is 
another essential requisite of this de- 
fence, that it should be stated to have 
arisen before the accrual of any of the 
rent to which it is pleaded — a prin- 
ciple which, as already observed, pre- 
cludes the plea in use and occupation. 
{Waddelwe v. Bamett, 2 B. N. C. ; 
Prentice v. Elliott, 5 M. & W.) 
Thus, in 20 Henry VI. fol. 20, where 
the plea alleged the day of the eviction 
in certain, which appeared after the 
rent accrued, it was evidently deemed 
bad in substance, as well as, for anpth^ 
reason, defective in form. (See form 
oi plea, in cases cited post.) And 
the fact that in this case, as in another 
already alluded to (ante, p. 133), each 
period of reservation appears spoken 
of as a distinct term (which, in respect 
to the claim for rent, it is,) suggests the 
observation, that pleas of eviction are 
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founded in this respect on piecisely 
the same principle as that which 
renders it unneoessarj, in the de* 
daralion on a demise (as already 
adverted to)» to state that defend- 
ant entered or oeeupied : that prin- 
ciple beings that the rent aeeruee bj 
the leaecj the yaliditj of which is in 
its conferring a right of occupation; 
so that to show that right either ren- 
dered nngatory by the wrongful act 
oi plaintiiF, or by the defect or de- 
termination of his title, eren without 
any default on his part, is to raise a 
defence as to any one of the periods of 
reservation in which the eviction oc- 
curs, ezadly analogous to -that which 
would be raised as to the firet of 
those periods, by showii^; that he had 
jfNrevented the lessee from enteringi 
as if he had no right at all to de- 
mise to him. Thus it will be ob- 
served, there are in fact two epeeiee of 
pleas of eviction; the first analogous to 
the plea, such as suggested per Little- 
dale, J., in Hawke v. Orton, the other 
analogous to the plea of nil hahmt. 
The firet rests rather upon the lessor's 
wrong^ the other more upon the 
lessee's right. The first species of 
plea is more properly called the plea 
of eeietum ; the other is called eviction 
by title paramount. The first requires, 
in pleading and proo^ an actual evic- 
tion; the oth^ is sufficiently sup- 
ported by showing a eenetruetiiee evic- 
tion. When, therefore, it is said, 
that the principle of the plea of evic- 
tion is, that r&at issues out of the land, 
and, when the land is taken away it is 
discharged, because it was to be ren- 
dered out of the profits of the land, 
{^ade V. Thmnpeeny 1 Belle's Reports, 
198; Co. Litt. 292, by) it is to be 
borne in mind, that in pleas of eviction 
by title paramount, it is sufficient to 



show the right to the possession of 
the land is taken away. And so^ 
when it is said, that " eviction is 
when the lessor enters wrongfully, and 
against the will of the lessee, and vi et 
armie,'* per Wglde, J., Hodgeon v. 
Thambaroagh, 2 Levins, 143, it is to 
be observed, that this applies to pleas 
of actual eviction, t. e., of eviction 
in its proper and primary import. 

With respect,^r9^, to the more simple 
plea of actual eviction, it is necessary 
to show more than a mere entry, as 
that would constitute only a trespass 
(27 Henry VI. fol. 10) ; but it is 
questionable whether it be essential 
to allege more than an actual ouster ; 
although some of the pleas allege 
<mly that plaintiff entered on the 
premises, before which entry riene 
in arrere (7 Henry VI. M. 26) ; 
others, that the plaintiff entered upon 
the lessee, and continued in possession 
thence always hitherto (3 Henry VI. 
fol. 19) ; the latter form, however, 
being as obviously too extensive, as the 
preceding one would be too narrow. 
In Long Qidnto, fol. 29, Catesbg, ar- 
guendo, says, — (and it is apparently 
acceded to by the Court,) " If I 
say, in an action of debt on a lease, 
that before the day of payment, the 
j^bintiff entered and oueted me, it is a 
good bar; for by common intent I 
shall not have le terme arrere^ unless 
it be shown by the plaintiff that I 
entered" (re-entered) : and the Court 
say, '4f the defendant showan ouster by 
the plaintiff, it is good enough." So in 
Cherboum v. Rge, Cro. Eliz. 342, the 
course of pleading was that vdiich is 
thus marked out : for to a plea of ouster 
plaintiff replied that the defendant 
re-entered into part ; and Popham and 
Grawdy conceived the rent was not re- 
vived, for that the residue of the pre- 
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xnises was part of the cause for which 
the rent had been reserved. Semble, 
that the plea usually alleged only an 
eviction, without a eantinuinff expul- 
sion. (21 Henry VI., fol. 20; 34 
Henry VI., fol. 21 ; Style ▼. Hearing, 
Cro. Jac. 73; Day v. AustiUy Cro. 
Eliz. 398; Hodgkim v. Rob9<m, 1 
Ventris, 277.) That in a plea, cer- 
tainty to a common extent is good, 
vide 37 Henry VI., fol. 18 ; 31 Henry 
VI., fol. 2. And that a state of facts 
shown may be presumed to continue, 
see per Tindal, C. J., Doddr. Acklam, 
6 M. & G. The plea must always 
allege expulsion {expulit et atnavit ; 
vide Hawke v. Orton, 5 A» & E., and 
see forms, CibesY. Hill, 1 Leo. 110; 
Domelly. Andrews, Hob. 190 ; Hwfy- 
kina v. Robson, 1 Ventris, 277.) Mere 
entry of the lessor would be merely 
trespass, (27 Henry VI., fol. 10; 
Palmer, 150,) and if the plea only al- 
leged " intravit,*' and the issue were 
thereon, there must be a repleader. 
(Reynolds y. Buckle, Hobart, 326 ; and 
Timbrell v. Bullock, Sty.) But even 
where it was added " et adhuc extra 
tenet," the Court held that it would not 
be material ; for where a plea so framed 
was traversed in terms, and it appeared 
that the lessor did not continue upon 
the land, but went off and relinquished 
possession, though it was urged that 
the " adhuc tenet** was parcel of the 
issue, the Court said it was not mate- 
rial if the lessor continued his posses- 
sion or not, for if he once doth any- 
thing which amounts to an entry, 
though he depart presently, yet the 
possession is in him sufficient to sus- 
pend the rent, and he shall be said 
extra tenere the lessee, until the lat- 
ter hath done an act which doth 
amount to a re-entry. {Cibes v. Hills, 
1 Leonard, 110.) 



It is clear that eviction from part of 
premises demised at an entire rent, 
will extinguish the whole rent. Thus, 
7 Henry VI. fol. 26, the plea that 
the plaintiff leased a grange called 
Grenber grange, as parcel of the land 
leased, and that he evicted the lessee 
from that grange, &c. Chauntrel 
argued that the whole rent was ex- 
tinguished, for that the rent vras not 
apportionable. And the opinion of 
the Court was " queP entre va a tout** 
In 9 Edw. IV. 1. — it is said by 
Catesby, arguendo, ** If a man lease to 
me certain land for term of years, 
rendering rent, &c. it is a good plea to 
say that he has entered on parcel, &c., 
for the duty is entire, and issuing out 
of all: so that when he enters upon 
parcel by his own wrong, all the rent 
is extinct." And this was agreed, for 
that the rent was not apportionable, 
and per Needham, J., " That if the lord 
had parcel of the land by disseissin,'' 
(t. e. and the tenant were ousted by 
the disseissee) *' the tenant should not 
abate the avowry for the residue." It 
was said, that if the termor were 
ousted by title paramount, " the rent 
should demurra en tout hots del rem" 
nant:* In 21 Ed. IV. fol. 29, it is 
said per Hussey, J., "If in debt I 
count that I leased four acres of land 
to the defendant for a certain term, 
rendering rent, it is good to say that I 
have entered upon one acre, for that 
such entry extinguishes the entire 
rent:" and though it is added quod 
negatum per touts les justices. Lord 
Coke says, (Ascaugh*s case, ix. Coke^ 
134,) that negatum is a mistake for 
concessum; as indeed the context 
shows. These cases and others are 
cited arguendo in Walket^s case, 3 
Coke, 22, where the doctrine is as- 
sented to both by the Court and by 
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Coke. So in Cherhom r. Rye^ Cro. 
£]iz. 341, in debt for rent on a lease of 
house and lands» defendant pleaded 
that the lessor had entered upon part 
of the land, and had pulled down part 
of the house. Plaintiff replied that 
the defendant had re-entered into the 
land, and into that part where the 
house stood. Popham and Gawdy, as 
already mentioned, conceiyed that the 
re-entry into part did not revive the 
rent which was reserved for the whole. 
In Cibes v. Hills, 1 Leo. 1 10, it seems 
the plea was eviction from all, and was 
held proved bj evidence of eviction 
from part of the premises. So in 
Barrel t. Andrews, Hob. 190, on a 
demise of a house and lands, a plea of 
expulsion from a garden-house was 
held well, though parcel of the tene- 
ments. So in a similar plea in Hodg* 
kins y. Robsan, 1 Newton, 277, it was 
said per Curiam, that if the lessor 
entered into part, it suspended the 
whole rent. It is proper here to no- 
tice Hunt v. Cope, Cowper, 242, 
where a plea that lessor, vi et arnda, 
entered on a garden, part of the tene- 
ment, and tfi et armis broke and 
pulled down the roof of a sum- 
mer house, part of the premises, by 
means whereof the plaintiff had been 
deprived of the use of the summer- 
house, &c. was held bad on demurrer : 
for, per Curiam, the whole question is 
upon the pleading: the rule of law is 
clear; that to occasion suspension of 
the rent there must be an eviction or 
expulsion of the lessee. But here the 
plea states merely a trespass and no 
eviction. The lessee must be put out 
of possession.'' It must be presumed 
the demurrer was special, for argumen- 
tativeness, and therefore the deci- 
sion might be supported without any 
impeachment of Cherhom y. Rye^ 



where a similar plea was considered 
good, for that was after replication. 
It is to be observed, also, that the 
same remark applies to Roper y. Uoyd, 
1 T. Jones, 148, which was refened 
to. There the plea was the detaching 
and taking away of a pent-house, 
part of the premises. In both cases, 
certainly, the facts would have been 
sufficient to support a plea of eviction, 
as observed per Mansfield, C. J., 
in the former case ; and perhaps the 
pleading would also have been suffi- 
cient on general demurrer. 

When the eviction does not appear 
to haye been by the plaintiff himself, 
or by his agents, the plea must dis- 
tinctly disclose in what right the 
evictor claimed — as otherwise it will 
be open to the objection that he may 
either haye had no right at all, or a 
right derived from the defendant him- 
self ; or again he may have claimed 
under title paramount. This principle 
was exemplified in a very early case. In 
Long QMinto, fol. 29, the lessee of a vi- 
carage pleaded by Cateshy, that before 
the rent was in arrear one B. bishop, 
&c. the ordinary of the plaintiff, for that 
the plaintiff was not resident upon 
his vicarage, sequestered the same and 
ousted the defendant. Yonge demurred 
for that the plea ought to have shown 
that the bishop sequestered by lawful 
authority. And for it appeared that 
the defendant had been wronged if he 
were ousted, and that there was no 
lawful sequestration against his lessor 
the vicar : and by his plea it should 
not be taken, but that he was ousted 
by wrong, in which case it only 
amounted to this — that a stranger had 
ousted him of his own wrong — ^in 
which case, nevertheless, the defendant 
should answer to his lessor for the 
rent arrere. And by the better opinion 



174 



A6ARD V. KING, Cbo. Eliz. 775. 



of the Court the pka was not good ; 
hecause for aiijrthuig that was shown 
it might he taken that a wrong had 
been done to the defendant and his 
lessor, in the ousting him without 
lawful process of sequestration : for it 
was not shown that the law was so 
that he should be ousted for non- 
residence: so that for anything that 
appeared on the plea the defendant had 
had a wrong done to him, for which 
he could recover his remedy against 
the ordinary, as against any other 
stranger: for if a stranger oust him 
without title he shall have a remedy 
against him, but yet he shall answer 
to his own lessor whether he has had 
possession or not. The defendant 
then pleaded that the lease was not 
for the period stated in the declaration, 
but for so long as the lessor should 
remain vicar of the same church, and 
that the plainti£P before the day of pay- 
ment resigned his vicarage. In this 
form the plea was held good : and it 
will be observed that in its original 
form it would have been rendered in 
substance good by the averment that 
the bishop sequestered by lawful autho- 
rity, and by lawftil process ; though 
to make it good on special demurrer, 
it would have been necessary to show 
by what law the right to the seques- 
tration was founded, and that the pro- 
visions of the law had been duly ad- 
hered to. Such a plea, it will be seen, 
would be analogous to those of the 
determination of the lessor^s estate by 
forfeiture to his landlord. Thus, 45 
Edw. III. fol. 8, it was pleaded in 
debt for rent, that the lessor's estate 
was upon a condition of his rmideriii^ 
certain service to the lord paramount ; 
and that having made de&ult therein, 
the lord had entered upon defendant^ 
and so defeated the lessor's estate 



whereby the rent had become eztm- 
gnidied. Upon demurrer, JFVneA, J., 
said : *' If Umd shall be giyen to a 
man in fee simple, renderix^ certain 
rent and an entry," (t. e. ri^t of 
entry), in default of payment — ^if he 
lease to me for term of years raodering 
certain rent, and if the rent of the first 
lessor shall be in anear, by whieh he 
ousts me of my term, I shall be dis- 
charged of the rent against my lessor, 
and shall say that my estate is de- 
feated by the condition, and for the 
rent in arrere, I am ousted, &c." Ac- 
cordingly issue was taken upon the 
plea. So again in analogous cases 
where the lessor's estate was onginally 
defeasible, and has during the term 
been defeated. Thus in the case last 
cited, it is said, jmt Mowbray, J. : *'If 
a disseissor lease land to me for a term 
of years, rendering rent, if the dis- 
seissee enter upon me and defeat my 
estate, I shall be dischai^d against 
the disseissor of the rent." So in Long 
Qmnto, fol. 29, the same doctrine is 
asserted per Caiesby, arguendo, and 
assented to by the Court. So in 20 
Hen. YI. fol. 21, it was pleaded tbst 
A. was seised of the premises, and had 
been disseised by the plaintiff who had 
then leased, and that the de^dant had 
been subsequently evicted by A. It was 
said that the plea could only answer 
the rent which had accrued after the 
ouster as the disseisor had a freehold 
defeasible only by entry of the ^ 
seisee, 19 Hen. YI. fol. 28, a doctrinr 
confirmed in Gilbert on rent, p. 146 : 
stinde2C.M.& R. 94.) 

In the ease of a disseissee it will 
be observed, the plea would, by ne- 
cessary iimplication, disclose that whi^ 
in cases otherwke analogous (as 
those tii forfeiture) nxnt, as at- 
ready intimated, be e itpi'sssfy stated^ 
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vig, that the eTictor had a right to 
enter. Where this right of entry is 
not shown either by such necessary 
implication or an express ayennent, it 
would seem that even on general de- 
murrer the plea would be insufficient 
with the mere allegation that the 
eyictor, having " lawful" or " prior and 
better" title^ entered, &c., because the 
title might be one of freehold only, and 
on the principle upon which pleas of 
justification in quare daumm /regit y as 
they must justify the entry must show 
a title to enter; (Cro. Jac. 122,) 
and it would be consistent with the 
allegation of a lawful or prior title 
that it was a title to the freehold in 
reversion expectant upon the termina- 
tion of the lease {Proctor y. Newman, 
2 Ley. 37) ; though if it were allied 
that the eyictor entered by virtue of a 
prior lease from the plaintiff that would 
be sufficient as it would imply a pos- 
sessory title : {Buckley y. JFiUianu, 3 
Ijeyinz ; Pineombe y. RudgCy Yelv^- 
ton, 139: Radford -v. Harhyn, Cro. 
Jac. 122; Neale y. Mackenzie, 1 M. 
& W.) It was probably upon this 
ground that it was held insufficient 
to allege that the evictor was seised 
in fee at the time of the lease 
and of the entry {Cooper y. Young, 
Fortescue, 360,) as well as upon 
the ground assigned in the report, vig, 
that his title was not shown elder, and 
upon which latter ground, indeed, the 
decision might scarcely be sustainable : 
for the eyictor might have acquired the 
reversion since the lease, and with the 
reversion the right of re-entry for a 
forfeiture. The same principle also, it 
appears, was the main ground of the de- 
dsion in the case next cited, but which 
has perhaps been not less accurately 
assigned to another reason. In Jordan 
v. Twells, Cas. Temp. Hardw. 171, 



in debt for rent, a plea that before the 
rent became due one A., having a prior 
and better right and title to the pre- 
mises than had been granted to the 
defendant, against his will entered into 
the premises and thence expelled 
and evicted him, on demurrer, was 
held bad, not because defendant did 
not set forth what title A. had, but 
because the defendant should have 
alleged a title in A . inconsistent with the 
plaintiff's : for, per Hardwicke, C. J., 
" the defendant should have shown 
that A. had a title to enter : for pos- 
sibly she had no right of entry though 
she had a right to recover in a real 
action." In Foster v. Fierson, 4 T. B. 
620, it was held on special demurrer 
to a declaration that the allegation 
that a party having lawful right and 
title to the premises entered, amounted 
to an averment that he entered by 
lawful right ; but the covenant there 
was against the acts of all persons : so 
that the decision scarcely impeaches 
previous authorities with respect to 
what is requisite in &plea. 

Hitherto pleas of actual evicticm 
have been here adverted to ; but there 
is a larger and more difficult class of 
defences, usually described as founded 
upon a constructive eviction, in which 
the lessee does not appear to have been 
actually evicted; but in which his 
estate, under the lease, has been deter- 
mined by title paremuntnt to his lease, 
though not necessarily paramount to 
his lessor — a distinction, important be- 
cause in the latter case only is the 
defence, properly speaking, eviction by 
title paramount, and (as subsequently 
will be seen) apportionment is allowable 
only where the defence applies to pareet 
of the premises, and is hj tUle para- 
mount in that, its strict and proper sense. 
In all cases, as already has been ob- 
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served veitb respect eyen to pleas of 
actual eyiction bj third parties, this 
title must be paramount to the lease, 
or eyiction would be wrongful, and 
therefore would afford no defence for 
the lessee, at the suit of the lessor. 
(Ante, p. 173). So again, in all such 
cases the event alleged, as showing a de- 
termination of the lessee's estate under 
the lease, must appear to have occurred 
after the making of the lease — ^if the 
lease were by indenture, or if he ap- 
pear to have entered under it : for the 
plea will be otherwise demurrable by 
reason of the estoppel appearing upon 
the record, as it will amount only to nil 
hahuity and will for that reason also 
be specially demurrable for argumen- 
tativeness, on which latter ground 
it will also be objectionable even though 
it do not appear that he entered, or 
that the lease was by indenture. 

With respect to this class of pleas, 
it is very important to observe the 
distinction between the lessor's estate 
and the lessee's ; or rather between 
the absolute estate of the lessor, and 
the estate arising by eetoppel, as be- 
tween him and his lessee, by reason 
either of an indenture, or of occupa- 
tion. With respect to the lessor's 
estate, it will have already been ob- 
served, that the cases must be rare in 
which, if the lessee have once received 
possession from him, he had not at 
least the estate either of a tenant at 
will or of a disseissor; in either of 
which cases his state would be legal, 
though defeasible. (Mackay v. Mack- 
reth, 2 Chitty's Rep. ; Comyn's Di- 
gest, titles " Estate," and " Seisin ;" 
Roll. Abr., title " Disseissin ;" and 
Gilbert on Rent.) So that, apart 
from estoppel, a plea of m7 habuit would 
be disproved, and a plea of constructive 
eviction must show entry, or, what is 



equivalent to entry on the part of the 
disseissee or of the lessor at will. So 
in the case of an estate determinable 
by re-entry for forfeiture, even after 
the forfeiture the lessor's estate would 
continue till re-entry. (JSelbyx, Browne, 
9 Jurist ; Comyn's Digest, title " For- 
feiture.") And even in the case of 
disseissin, the only instance in which 
entry vests a freehold by relation, the 
disseissee would acquire no right for 
the mesne profits as against the dis- 
seissor' s tenants {Lilfor^s case, 9 
Coke) ; and his remedy would in such 
cases, for the period before entry, be 
against the lessor {Doe d, Harlow, 
12 A. & £.) And even where the 
estate of the lessor does not appear 
to have been at the time of the 
lease merely defeasible by entry, as 
in cases of forfeiture, tenancy at 
will, or disseisin, but to have been 
actually determined (as in the case 
of tenant pur auter vie, by the death 
of cestui que vie, or in the familiar 
case of a man seised in right of his 
wife, by the death of his wife without 
issue) even by virtue of some limit- 
ation in the original creation of the 
estate, as distinguished from a con- 
dition subsequent (see Comyn's Digest, 
titles "Condition" and "Estate," et 
vide Uffhtred*s case, 7 Coke), the 
averment of entry (or something equi- 
valent) would, nevertheless, be in 
many cases necessary to show the 
lessor's estate absolutely determined, at 
least as between lessor and lessee. In 
such cases the lease which, if made 
during the continuance of the priorpar- 
ticular estate, would in some cases only 
be voidable by the remainder-man 
(Comyn's Digest, title " Estate ; " 
Bacon's Abr., title " Lease "), might, 
if made after the determination of the 
particular estate, operate as a disseisin 
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either by lessor or lessee (Roll. Abr. 
" Disseisin ;" Com. Dig. « Seisin ;" 
Blunden v. Bauffh, Cro. Car. ; Shaw 
V. Barber, Cro. Eliz. ; Fermar's case ; 
Fitzherberfa case; and Buckler* 9 case, 
Coke). Or again, upon other princi- 
ples, the leseee^s estate defeasible even 
after the lessor's estate had determined, 
or rather the lessor's estate, as between 
him and the leasee, might continue till 
put an end to by the etitry of the party 
having right so to do, for " a lease may 
work by estoppel even where an interest 
passed, so long as the estate out of 
which it was derived remains unde- 
feated," t. e. undefeated by entry {Per 
Pembertan, C. J., Anon,, 1 Vent. 358). 
Thus, in one of the cases already 
instanced — viz,, that of a man seized 
in right of his wife, and she dying 
without issue — ^though his estate would 
then be determined, it seems that a 
plea, in debt by him, for rent reserved 
on a lease made during her life, must 
allege not only her death, but the 
actual entry of the remainder-man. 
9 Henry VI. fol. 43 ; Bro. Abr. 
"Avowry," pi. 123; Thel/ord's case, 
1 Leonard ; Smallman v. Agborrow, 
Cro. Jac. 417; Dixon v. Harrison, 
Vaughan, 46. Numerous other cases 
might be cited confirmatory of these 
authorities, and therefore, though the 
very case of Smallman v. Agborrow is 
cited contram Blake v. Foster, 8 T. R. 
489, there must, either in the reports 
from which the case was cited (RoUe 
and Bulstrode) have been an error, or 
an obiter dictum ; and in Blake v. 
Foster, though the plea without the 
averment of entry was supported, the 
Court did not advert to this point, 
nor at all impeach the principle of 
the authorities alluded to ; nor indeed 
was there any express decision upon 
the principle, nor in Hill v. Saunders, 



where some of them were cited. In 
support of the principle it may be sub- 
mitted that either actual entry or re- 
ceipt of rent is requisite to convert a 
seisin in hiw into actual seisin, and 
that seisin in law is insufficient to sup- 
port rent for debt, though it could 
support an avowry for distress, upon 
the same principle on which the ac- 
ceptance of rent amounts to actual 
seisin— riar., that it is a receipt of rent 
by process of law. (Comyn's Digest, 
titles "Seisin," "Rent," "Estate.") 
And though, if there have been no re- 
ceipt of rent virtually on the part of 
the remainder-man from the lessee, the 
remainder-man may, without actual 
entry, bring ejectment against the les- 
see, laying his demand from the deter- 
mination of the lessor's estate, and so 
may recover the mesne profits from the 
lessee (t. e, supposing the case not to be 
one of disseisin, as to which, vide p. 
1 7^), he would have no remedy against 
the lessee for the rent on the lease (which 
might be more than the profits), for 
the rent only passes by an assignment 
of the reversion to which it is incident, 
and therefore could never pass except 
by an assignment of the reversion after 
the lease : in which case of course the 
assignee would declare an assignee 
of the reversion. Therefore in such 
cases the lessee has no defence against 
his lessor with respect to rent accrued 
before the entry of the reversioner or 
remainder-man, or that which is equi- 
valent to entry. 

It is now proper to notice, that it is 
clearly established that the threat of en- 
try, on the part of the person having, in 
such cases, the right of entry, is equiva- 
lent to actual entry (Saps/ordy. Fletcher, 
4T. R.; Blake y, Foster, 8 ib.; Hilly. 
Saunders, 4 B. & C. ; Pope v. Biggs, 9 
ib, ; Johnson y, Jones, 9 A. & E.), and 
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would justify on the part of the lessee 
an agreement to admit, in the party so 
having the power of entry, the rights 
of the lessor upon the original lease ; 
which, if as against the reversioner or 
remainder>man it were only voidahle, 
would thus he affirmed, and which, when 
Toid, would thus he adopted as the 
terms of a new demise hy him — placing 
him thus in the one case virtually in the 
position of assignee of the reversion, and 
in the other of a new lessor. In either 
case it will be observed the lessee*s lia- 
bility to the original lessor would be at 
an end — that liabilty, however, let it be 
observed (for reasons already eluci- 
dated) beiDg only discharged Jrom the 
time of such constructvoe eviction, vide 
Hopcraft v. Keys, 9 B. 

Supposing that in these cases the 
lease were made after the determina- 
tion of the supposed lessor's title, but 
while he was in possession strictly at the 
sufferance of the reversioner or remain- 
der-man, the case would approach 
closely to one of very common oc- 
currence ; that m which a mortgagor 
in possession leases after the mortgage; 
in which case, as it should seem that he 
is tenant at will to the mortgagee, (see 
per Parke, B., Howard v. Shaw, 8 
M. & W., and cases died post, p. 180), 
it is very doubtfiil if m7 habuit could be 
supported by the lessee ; for it has al- 
ready been seen that a tenancy at vnll is 
a defeasible title, analogous to that of a 
disseissor . Even assuming,however, that 
he is strictly at sufferance, such a plea 
would be demurrable if the declaration 
disclosed that the lessee had entered, 
or that the lease was by indenture ; or 
would be defeated by a replication dis- 
closing that fact, {ante, p. 147). On 
this principle a plea under those cir- 
cumstances was in Alchome v. Oomrne, 
2 B. 54, held bad, it appearing on the 



prior pleadings that the lessee had so 
occupied under the mortgagor; and 
it is to be observed that the plea dis- 
tinctly stated that the lessors at the 
time of the demise claimed " under a 
pretended agreement (with the prior 
owner), by virtue of which no legal 
estate or interest passed to them ;" and 
the question was raised on denmrrer; 
so that the point whether a demise by 
a mortgagor in possession could be de- 
feated under nil habuit, supposing the 
lessee had not occupied under him, 
could not arise ; and whatever obser- 
vations in the case refer thereto were 
obiter and irrelevant ; as also were all 
the remarks as to the effect of notice 
from the mortgagee to the tenant under 
such a lease made after the mortgage. 
In a subsequent and similar case (Pcpe 
V. Biggs, 9 B. & C.,) the only plea was 
nil debet, so that the question was as 
to the substance of the defence, not the 
mode of pleading it. The Court there 
declared '* that the tenant might con- 
sider the mortgagor as his landlord, 
and pay him the rent until he had no- 
tice of the mortgage, but that such no- 
tice discharged the lessee as against the 
lessor vnth respect to the rent after- 
ward accruing ; and that the notice of 
the mortgagor's rights, and of his in- 
tention to enforce them, was sufficient;" 
on both which points the decision is 
consistent vnth prmciple, and sup- 
ported by preceding authorities. But 
the Court in that case also decided that 
the notice and demand vested in the 
mortgagee the right to the rent then oc* 
cruing, or (if not paid) already accrued, 
according to the reservations in the ori- 
ginal lease. The decision on this point, 
so far as it respects the rent ac- 
cruing, may not be material as to the 
defence now adverted to (because that 
defence would be completed by dis- 
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dosing a threat of entry, whether or version heing in the mor/^o^or— un- 
not such rent were paid over to the less indeed the lessee had acqoired an. 
mortgagee), but the question as to the estate bj disseisin {ante, p. 177) ; and 
rent aocruing is intimately associated in neither case could there be any pri* 
in this' respect with that as to the rent vity between the lessee and the mort- 
accrued, at the time of the demand ; gagee, to found an action of debt for 
because if the demand could confer rent; for, as we have seen, the mort- 
upon the mortgagee no right to the gagee if he declared as assignee of 
rent accruing, a fortiori, it could con- the reversion, would have to state a 
fer no such right as to the rent already lease prior to the assignment to him ; 
accrued : and it is obvious that as to and if he declared as lessor, must be 
the latter, unless the lessee were bound defeated upon the evidence, unless the 
to pay to the mortgagee, he would have le99ee understood that the mortgagor 
no defence against his lessor the mort- demised as agerU to the mortgagee ; 
gagor. Now the Court distinguished in which case the defence of the lessee 
Mo9s v. Gailimorey Doug. 278, where at the suit of the mortgagor, would 
it was held that notice gave the mort- arise on non est factum, ornondimiset. 
gagee the right to receive the rent al- No allusion, however, was made in the 
ready accrued (but not paid over), as argument to the distinction between 
well as that which was growing due : a claim for rent and a claim for mesne 
for there the lease was prior to the profits. It was said by the Court that 
mortgage, so that the mortgagee was after an action oi ejectment " the ac- 
assignee of the reversion; and the notice cruing rents, being in the nature of de- 
was only necessary by the statute to mesne profits, might be recovered by 
prevent the lessee £rom being preju- the mortgagee from the day when he 
diced by paying her rent twice over, gave notice of the mortgage to the 
And the Court also recognized Keech tenant ;" and it is upon this that they 
V. HvU, Doug. 22, where it was held found the decision that he was entitled 
that the mortgagor was substantially to receive them without ejectment, 
tenant at will in its strict sense, and But in the very statement of the pro- 
had therefore a defeasible title ; which position diere is to be observed an in- 
according to authorities and analogies consistency; for a person cannot bring, 
already alluded to is not determined^ ejectment and claim rent for one aad 
actual or constructive entry {ante, p. the same period. If again the mort- 
1 76) . Yet the Court appear whoUy to gagee had the right to recover, he must 
have overlooked the distinction between have a remedy to recover the rents; 
a transfer of the reversion to which the and it is difficult to conceive what that 
rent is incident (t. e. a transfer after remedy could be: debt on a demise 
the lease by which the rent is reserved)^ clearly would not lie, nor distress ; both 
and a transfer of the estate before the the one and the other requiring that 
lease; out of which estate therefore the there should have been a demise by 
lease could not have been made except him. It is to be remarked thht Parke, J. 
l^ the assignee himself; so that the rather inclined to decide the case on 
assignee could not possibly have the its assumed resemblance to Sapsford 
reversion to which the rent reserved on v. Fletcher and Taylor v. Zamira, 
that lease must be inddent — that re- {ante, p. 163,) ''where there was a 
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payment by oompulaion ;" but he 
rested the compulsioii upon the as- 
sumption that the mortgagee could 
have recovered the rents (as to which 
quare, for reasons already referred to,) 
and no allusion was made to that 
which was (as we have seen) of the 
essence of the defence in that case; 
viz. the fact that the payment was of a 
charge on the land; which gave a right 
of dUtrees. In Boodle v. Campbell^ 
7 M. & G., TindaU^ C. J. indicated his 
consciousness of the necessity for re- 
sorting, if possible, to the principle 
of those cases to support the decision, 
by observing, " In Pope v. Biggs the 
principal at least was a charge upon 
the land, and it might be considered 
that the mortgagor had appointed the 
mortgagee his agent to receive the 
rent," on which, however, the learned 
reporter justly remarks, "The judg- 
ment in Pope V. B^;g9 appears to have 
proceededupon less plausible grounds," 
(see 4 Mann. & Ryl. 193(a).) The case 
too has been impeached in subsequent 
decisions, though of these none were 
cited in Boodle v. Campbell. Thus, 
in Rogers v. Humphreys, 4 A. & E., it 
was said per Curiam, "If there be a 
lease prior to the mortgage, the mort- 
gagee's remedy is on the lease as as- 
signee of the reversion : but if the 
lease be subsequent to the mortgage, 
he cannot distrain on the lessee, nor 
bring any action for the rent .-" which, 
it will be observed, altogether destroys 
ihe only ground on which the decision 
in Pope V. Biggs, as to the right to 
the rents, has ever been supported ; 
a decision, it is to be observed, pro- 
ceeding entirely on the fact of notice and 
demand, not upon anything amounting 
to an adoption of the old lease as the 
terms of a new demise, necessarily 
involving, as that would, the mort- 



gagor's right to receive the rents 
already accrued. Thus, in Partington 
V. Woodcock, 6 A. & E., this dis- 
tinction is clearly drawn ; for per Pat- 
teson, J., *' In Pope v. Biggs there 
might be a new tenancy created, but 
I do not see how it could be said that 
the old rent continued," (i.e. after the 
notice.) " And when it is said in that 
case, per BayUy, J., "the mortgagee, 
by giving notice of the mortgage to 
the tenant, may thereby make him his 
tenant and entitle himself to receive 
the rents, that must mean under a 
fitfw tenancy." In Partington^. Wood- 
cock, the defence raised in Pope v. 
Biggs, so far as it respected the rent 
growing due at the time of notice, was 
presented, (as under the new rules it 
must be in debt for rent,) in the form 
of a special plea, which stated "that 
before the making of the demise," &c. 
(statement that plaintiff was insolvent, 
and that A. had been appointed his 
assignee) "and thatafterwards and after 
the making of the demise (plaintiff 
having been permitted by his as- 
signee to remain in possession of the 
premises and to demise them to 
defendant, as in the declaration al- 
leged :") — the preceding words, it will 
be observed, obviated the objection ap- 
plying to the plea in Alchome v. Gomme, 
— that of amounting argumenta- 
tively to nil habuit, — ^but did not dis- 
tinctly disclose that the demise was 
made, and accepted as made, on behalf 
of the assignee :-— " and be/ore angpart 
of the said rent became due, &c., de- 
fendant received notice from the as- 
signee to pay to him, as such assignee, 
all rent that would accrue and become 
due from defendant, for and in respect 
of the said premises and under the said 
demise in the declaration mentioned." 
(Upon this allegation it was observed. 
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per Patteson^ J., " If the demise were 
made by the insolvent in his own 
name, how would the assignee come 
in as landlord, except 5y putting an 
end to the demise and commencing a 
new tenancy? The rent claimed by 
Ihe assignee conld not be rent under 
the said demise.'') ''That by the 
said notice defendant was and still is 
Uable to pay the assignee, as well the 
rent in the declaration demanded, as 
all other the rent so reserved by the 
said demise, as the same should become 
payable, the reversion expectant on the 
determination of the said demise not 
being now vested in the plaintiff, and 
his right to receive the said rent being 
by reason of the said notice wholly 
ended and determined.'* The plea 
illustrated what has already been in- 
timated — that as to this species of 
defence — as to rent growing due at 
the time of notice, it is not requisite 
to show that it has been paid to the 
party claiming it, (on/e^ p. 179). There- 
fore much that was dropped by the 
different members of the Court, rather 
applied to the principle of the de- 
fence presented in Pope v. Biggs, 
respecting its apphcation (as in the 
case of Johnson v. Jones, post,) to 
rent accrued due at the time of the 
notice. And as the discussion was 
rather desultory, and no definitive de- 
cision was pronounced (leave having 
been eventually obtained to amend) 
it is difficult to collect the precise 
points on which the plea was deemed 
defective, though it seems clear they 
were only formal points; for the 
opinion of the Court appeared to 
be, as expressed per Littledale, J., 
'that omitting the allegation in pa- 
rentheses, the plea showed eviction by 
notice from a party holding elder 
title,'' (thus re-affirming the principle 



of HiU y. Saunders, ante, 177,) and 
with respect to that allegation, it has 
already been remarked that it disposed 
of the demurrer, in so far as it as- 
signed for causes " that the plea was 
double, as stating an eviction by plain- 
tiff's assignee, and also attempting to 
deny plaintiff* s title to the premises'' 
It was observed, per Denman, C. J., 
" It is not stated that there was any 
stipulation that the assignee should 
have the power of determining the 
tenancy to lessor;" an observation, 
however, answered, it is apprehended, 
by the remarks of Patteson, J., and 
Littledale, J., as to the assignee 
having an elder title paramount to the 
lease. There can be no doubt, how- 
ever, that the particular form of the 
allegation in parentheses, as to the 
demise having been by assignee's per^ 
mission created all the difficulty : thus 
it was observed, per Denman, C, J., 
" To the facts in Pope v. Biggs, there 
must be here added a permission to 
demise by the party standing in the 
situation of mortgagee ;" and if the 
plea had simply stated that the lessor, 
at the time of the demise, was in 
possession with the assent of the as- 
signee, or as, perhaps, might safely 
have been alleged, that he was tenant 
at will to the assignee, the plea would 
have shown in the lessor sufficient 
title to demise, and would have been 
as correct in form as the Court evi- 
dently deemed it in substance : sed 
quaere, if this particular defect (though 
only rent is concerned) was detected 
by the special demurrer ? 

In subsequent cases the question of 
law has been clearly elucidated and de- 
cided adversely to Pope v. Briggs, so 
far as respects the right of the mort- 
gagee or assignee to the rent accrued 
before notice. In Waddilove v. Bar' 
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-nett, 2 B. N. C, it was held that he 
thereby acquired a right to recover for 
any bygone period (for which the rent 
had not been paid) in use and occupa- 
tion (which, it will be observed, is the 
exact opposite of rent, as the remunera- 
tion for use and occupation is supposed 
to accrue de die in diem. Packer v. 
Oibbint, 3 Q. B.) ; and though the 
right of the mortgagee is there still 
alluded to as a right to recover rent, 
the point could not of course be raised 
in an action for use and occupation. 
And it is to be observed that often in 
the reports the phrase rent is, (doubt- 
less with accidental and unconscious in- 
accuracy,) adopted, when, irom the con- 
text, it is obvious a right to recover in 
use and occupation, or trespass for mesne 
profits, is intended : see, for instance, 
remarks per lAttledale, J. Ihbs v. 
Richardson, 9 A. & £. 853. And with 
respect to the particular class of cases 
here referred to, the distinction was 
clearly drawn in Evans v. Elliott, 9 A. 
& E., where Lord Benman, J., thus 
states the facts and the grounds of the 
decision: — ''The mortgagee gave notice 
to the tenant (on a lease granted by 
mortgage after the mortgage) to pay 
him the rent, and distrained upon his 
refusal to do so. But by the mere 
notice the mortgagee cannot cause the 
tenant forthwith to hold of himself 
The tenant's attornment " (t. e. assent) 
'' is at least essential to create the rela- 
tion of landlord and tenant, and that 
cannot set up the mortgagee's title by 
relation,** so as to give him a right 
even to the rent growing due, even for 
the then current period of reservation. 
It is further to be observed that Lord 
Denman intimated that the rest of the 
Court agreed " that the mortgagee 
may always treat both the mortgagor 
and all who claim under him as tres- 



passers, and that for this reason the 
mortgagor's lessee cannot become the 
tenant of the mortgagee" (t. e. until 
a virtual re-demise) ; and his Lordship 
added, "The proposition, generally 
speaking, is certainly not to be ques- 
tioned;" but it is apprehended that, 
with reference not less to the earlier 
authorities than to the most ordinary 
circumstances of the case, it is impos- 
sible not to acquiesce in the ftirther 
observations, 'Hhat the proposition can- 
not be adopted as universal, and that 
the mortgagee may so bind himself by 
his own conduct as to be precluded 
^m treating the mortgagor's lessee as 
trespasser " (an opinion in support of 
which Lord Demnan cited Doe d. 
Whittaker v. Hales, 7 B., in preference 
to Doe d. Rogers v. Cadwallader, 2 B. 
& Ad.) ; but when it is added "that a 
person would be warranted in inferring 
a recognition of the tenant's right to 
hold from the circumstance of the 
mortgagee's knowingly permitting the 
mortgagee to continue the apparent 
owner of the premises," this must not 
be construed as importing that the 
mortgagor's lease would be valid as 
respected the mortgagee, or that the 
tenant's liability thereon would be by 
mere notice transferred to the mort- 
gagee (for that would be obviously in- 
consistent with what had been pre- 
viously decided by the same judges), 
but that the mortgagee's tacit acqui- 
escence in the mortgagor's possession 
would constitute him (as already has 
been intimated, ante, p. 178) tenant at 
will, which must be a vahd though a 
defeasible title to demise for years 
{ante, p. 149). It will be observed, it 
is altogether a separate question how 
far, by remaining in possession after 
the notice, the tenant may not be con- 
sidered liable to the mortgagee as upon 
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a new demue, arising by the subsequent 
occapation, on the terms of the old 
le*ase thus tacitly adopted. {Brown v. 
Story, 1 M. & G.) Now in John- 
son T. Jones, 9 A. & £., the de- 
fence presented in Pope v. Bi^gs was 
pleaded only as to rent which accrued 
before the notice, the case being in 
that respect precisely the opposite to 
that of Partington v. Woodcock, The 
prior pleadings disclosed, as in Al- 
thome y. Gommey that the lessee had 
occupied under the lessor, but the plea 
showed that the lessor was at the time 
of the demise mortgagor in possession, 
and then added, " that he had no other 
estate or interest in the premises than 
as aforesaid ;^^ a mode of averment 
avoiding, it will be observed, the fatal 
fault which attached to the plea in 
Alckomey. Gomme. The plea, it is 
also to be noticed, stated that the 
notice by the mortgagee was after the 
rent (pleaded to) had accrued due, and 
therefore stated payment thereof to 
him, which would not have been neces- 
sary had the notice been before the 
rent accrued, as then the plea would 
have disclosed constructive eviction by 
title paramount : for it stated (as in 
either case would have been essential, 
for reasons ahready referred to) that 
the mortgagee demanded and was about 
to compel payment of the rent. The 
prior pleadings in Johnson v. Jones dis- 
closed the estoppel, not merely by oc- 
cupation but by indenture; and in a 
note to Boodle v. CambeU, 7 M. & G. 
392, the learned reporters observe, 
'^The averment that before the lease 
the lessor had mortgaged in fee, 
amounted to an averment that at the 
time of the demise the lessor had no 
legal estate — i, e, no estate on the pre- 
mises :" (this, it is conceived, for rea- 
sons already referred to, p. 177, and 



p. 182, is not so, where, as in both 
the cases last cited, the plea also dis- 
closes that the lessor, at the time of 
the demise, was mortgagor in posses- 
sion). ''But if the demise were by 
indenture, the demise itself created a 
legal estate in fee by estoppel as be- 
tween the lessor and lessee" (even 
assuming this not to be too strong a de- 
finition of the e£Pect of an estoppel, it is 
dear, from all the authorities, Parker 
V. Manning, 7 T. E. ; Blake v. Foster^ 
8 T. R.,) that the estoppel by in- 
denture, like that by occupation^ 
Claridge v. Maekemie, 4 M. & G. ; 
does not preclude the lessee from 
showing his lessor's estate deter- 
mined). " The precedent mortgage 
to be a charge upon the new fee 
by estoppel gained by the demise 
by indenture must be considered as a 
charge created by a stranger, who 
afterwards acquired the fee; that, how- 
ever, was not the character of the de- 
fence set up in Johnson v. Jones.'* 
Here, it is apprehended, the distinc- 
tion was overlooked between a defeasi" 
ble and a determined title ; and that, 
at all events, as between lessor and 
lessee, the title of the lessor was de- 
feasible, because the estate of the les- 
see was clearly so (since^ as we have 
seen, the lessee could not be liable to 
the lessor's assignee, nor could the 
latter acquire an absolute and perfect 
estate \mt\i the lessee had notice to pay 
to him) ; and in this point of view the 
estoppel could not apply, because, as 
between lessor and lessee, the plea dis' 
closed no determination of the lessor's 
estate until after the lease, and thus 
confessed " an interest to have passed 
by it." 

These observations apply equally to 
Boodle V. CambeU, 7 M. & G., where 
the plea was similar to that in John- 
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ion T. Jones, except that the assign- 
ment of the lease was not by way of 
mortgage, (which, howerer, perhaps 
made no difference, as it disclosed that 
the plaintiff remained in poeseasion till 
the term of the lease,) and that the 
assignment was only oi parcel of the 
premises. The plea was pleaded to a 
certain sum, parcel of the rent, and 
averred to be a proportionate parcel 
thereof, with respect to Uie portion of 
the premises which had been assigned. 
It does not appear that there was any 
ground of demurrer, for that the plea 
being pleaded to parcel, showed an 
answer to the whole : that however, it 
is apprehended, would have been (apart 
from the ground on which the Court 
decided) a valid ground of demurrer ; 
for, assuming the objection as to the 
estoppel to be answered by the argu- 
ments already adduced — the principle 
would, it is apprehended, apply — that 
either the original absence of title as 
to part of the premises, or eviction 
from part by title paramount to, but 
arising from the act of lessor, (and 
therefore not by " title paramount," in 
its proper sense,) — is a defence as to 
all. {Neale v. Mackenzie, 1 M. & W. ; 
AscofngKs case, 9 Coke ; Butler v. Swin- 
nerton. Palmer.) And even assuming 
that the rent was apportionable— it is 
submitted that it was a ground, rather 
for overruling, than allowing, the de- 
murrer — that, upon demurrer, the ap- 
portionment could not take place : be- 
cause the plaintiff might have taken 
issue, on the allegation that the parcel 
pleaded to was a proportionate parcel, 
&c., when the jury could have made 
the apportionment. In either point of 
view, therefore, the fact that the assign- 
ment had been only of parcel of the 
premises, does not differ the case (upon 
the causes of demurrer assigned) from 



those of Pope v. Biggs, and Johnson 
V. Jones ; which, it is conceived, were 
consistent with Achome v. Gomme, and 
sustainable upon principle. The true 
ground of the decision however in 
Boodle V. Cambell, where the plea 
was held bad, is to be found in the fact 
that it disclosed that the rent became 
due before the notice from the owner of 
the fee. The Court distinguished the 
case from those of Fope v. Biggs, and 
Johnson y, Jones, by remarking, 'Hhatin 
those cases (as in Sapsford v. Fletcher, 
and Taylor v. Zamira,) there was a 
charge upon the land;*' from which it 
followed upon the principles already 
illustrated by such cases as Blahe V) 
Foster, and Hill v. Saunders, (none of 
which were referred to in Boodle v. 
Cambell,) thai though in such cases 
entry, or that which is equivalent to 
entry, on the part of the person en- 
titled to possession — ipso facto deter- 
mines the estate both of lessor and 
lessee, it cannot give him any right to 
the rents already received — a right 
which even the re-entry of a disseissee 
— which vests a fee by relation-^ 
does not confer as against the tenant, 
however it may as against the dis- 
seissor : so that there was no compul- 
sion upon the tenant as to the rents 
accrued, though there was as to the 
rents accruing, because, as to the latter, 
he was liable to ejectment after the 
notice, whereas as to the former, he 
could not be liable to any one if not to 
his lessor, ante, p. 1 76 . These principles 
were further illustrated in Uie more re- 
cent case of Selby v. Brown, 9 Jur., in 
which the plea (in substance) alleged 
"that plaintiff held under a term, with 
provisofor hislessor' s re-entry on breach: 
that the plaintiff had committed such 
breach, before the averment of the rent 
declared for ; and ihsX after the accru- 
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ing of the rent the superior landlord it had heen distinctly shown that the 

entered [for the purpoae of determnimg plaintifTs interest ceased hefore the 

the term from the commeneement of the heginning of the jeax** (t. e. the period 

said space of one year/' (the period, during which the rent deckred for 

t. e. during which the rent declared for accrued,) " it would amount to a denial 

had accraed,] (these words were re- that defendant held under him that 

jected by the Court as repugnant or year. But how is it shown plaintifTs 

unintelligible,) ''and ejected and ex- interest was determmed. The plea 

peUed the defendant ;" and there was does not show how the eviction was 

a special demurrer, assigning for causes effected. It is stated, the re-entry 

(inter alia) " that if the plea intended fffos after the rent accrued ; and 

to deny that defendant ever was liable I know of no right to determine a 

to plaintiff, it amounted to nil habuit ; lease arbitrarily by re-entry ; as fi'om 

and that if it admitted defendant ever a day past, and the plaintiff's estate 

so liable, it did not sufficiently show could only be determined by re» 

the determination of such liability: entry.'* 

that if it was meant as a plea of erne- The case of Boodle v. Cambell — ^the 

tion, it should haire shown such eviction plea there having been only as to par* 

before the accrual of the rent ; and eel of the premises — illustrated a dis- 

that if meant as riens in arrere, it tinction very important in point of 

should have shown how the rent had pleading as well as in point of law ; 

been discharged; that to amount to any viz. that where the eviction is ''by 

defence it should have shown that de- title paramount," properly so called, 

fendant had been called upon to pay rent the rent is apportionable if the eviction 

or mesne profits to superior landlord.'* be only as to parcel of the premises ; 

It will be perceived, that although it hence in such case, even though the 

was incidentally observed (p^Pa^^eMfi, lessor had nothing in the premises at 

J.) "that the plea showed a detemUna- the time of the lease, and another per- 

tion of landlord stitlehetore ike Tent aC' son had the possession or the right of 

crued," that must be intended only of entry — ^the defence could not be raised 

the lessor's absolute and original estate under nil habuit, because that plea 

— not of the estate arising by estoppel, <would be to the whole rent ; and the 

as between him and his lessee, as to proof would only apply it to part ; 

which it was observed, (per Lord Den- although in any case but that of title 

man, J.) " the re-entry by superior paramount, in its proper sense («. e. 

landlords being the event on which the paramount — or prior — ^not merely to . 

defendant says their right accrued," the title of the leasee but to that of the 

{i.e. their right to the rents afterwards lessor — ^the sense in which the phrase 

accruing,) " we ought to know at what is always employed in the ancient au- 

time it took place ; if subsequently to thorities, Comyn's Digest, title "Seig- 

the rent becoming due, it would be no niory ;" Bustards case, 5 Coke, the 

defence : if not, it is stated in language plea of nil habuit would be supported 

I do not understand. If, in point of by proof as to parcel of the premises, 

law, the re-entry must be considered on the ground stated in the judgment 

as prior in point of time, it should be of the Court of Error in Neale v. Mac- 

so stated. And (per Patteson, J.,) "If kenzie, I M. & W. That the true test 
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(at least in this vespect) as to what is 
{ffoperly^ in its strict sense, eviction by 
''title paramaunt,^* is, whether the 
right of entry arose by act or default 
of the lessor, or by act of law, or of a 
third party, was established mJMeougKt 
case, 9 Coke ; and the principle is elu- 
cidated also in Butler y. SwinHerton, 
Palmer ; and Neale y. Mackenzie, 1 C. 
M. & R. And that there can be no 
apportionment in respect to time, 
though there may as respects the pre- 
mises, see Clun*8 case, 10 Coke; 
Boll. Abr, titles "Apportionment," 
" Extinguishment ; *' Comyn's Digest, 
title "Suspension." The most com- 
mon illustration of the distinction be- 
tween what is a constructiye eviction 
by prior title, derived from the lessor 
himself — and that which is, in its 
prefer sense, eviction by title para- 
mount, I.e., by title prior to the lessor's, 
and which Uierefore could not have 
arisen by his act — is that which is pre- 
sented where the lessor has previously 
leased the same premises for the same 
term to another person; the distinc- 
tion between which and the grant of 
part of the reversion is, that the latter 
can only be by deed. (Ante, p. 155 ; 
and see Necde v. Mackenzie,) See in- 
stances of such a defence on the part 
of the second lessee, 9 Hen. Y. fol. 8, 
2 Bro. Abr. 58, pi. 10, where, per 
Martin, J., " the second lease was at 
one time extinct in law : and a thing 
that is once extinct cannot be revived, 
except it were by deed indented." So 
in 2 Edw. IV. fol. 1 1, (2 Bro. Abr. 59, 
pi. 48,) per Littleton, J., "if a man 
lease for a term of four years, and then 
lease the land to another for eighty 
years — the (latter) term shall be ef- 
fectual after the four years have 
elapsed, (t. e, and not till then,) 'quod 
fvii concessum*'^ In such cases the 



first lessee, evicted by the second, could 
not, it is conceived, (unless the second 
entered at the command of the lessor,) 
plead the eviction at the suit of the 
lessor, as the second lessee would, while 
the first term subsisted, have no right 
to enter. And the second lessee, if he 
were precluded from entering, he could 
not plead eviction, but must rely on nil 
habuit; for eviction applies to what 
occurs after entry. (Hawke v. Orton, 
5 A. & E.) If, however, after entry, 
the second lessee were expelled by the 
first — an expulsion which would be 
lawful, and derived from or founded on 
title not paramount to that of the 
lessor, though paramount {%, e. prior) 
to the second lease — because derived 
from the lessor himself — the defence 
would be eviction by the lessor's act, 
so that there could be no apportion- 
ment. (Buckle V. Williams, 3 Levinz ; 
Pincombe v. Ridge, Yelverton ; Butler 
V. Swinnerton, Palmer, 339 ; Neaie v. 
Mackenzie, 1 M. & W. 11.) 

It would be a good replication to a 
plea of actual eviction, even by the 
plaintiff himself, "that defendant let 
the premises to one A. for such a term, 
and that A. entered and afterwards 
assigned to plaintiff, who thereupon 
entered, which is the entry in the 
plea," for in such case there can be no 
apportionment, the eviction arising from 
the act of the lessee, who himself as- 
certains what is to be allowed upon the 
re-demise. (Hodgkins v. Bahson, 1 
Ventris, 277) . And if the under lessee 
have assigned his whole term to the de- 
fendant' s lessor, the latter shall have 
his rent — for each one shall have ac- 
cording to his contract. (Hoe^son v. 
Thomborough, 2 Levinz, 143). And so 
if the lessee have leased to the lessor 
reserving rent. (BawUn^ case, 4 
Coke.) If again the lessee assign his 
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irAo/^ term to his lessor, receiying rent, {Lwrnley v. Hodgwm, 16 East; Fcpe 
the lessor wOl have a right to his rent t. Biggs, 9 B. & C.) And it is here to 
though he may not he ahle to distrain, he ohserved that for the rent accming 
{Per Finch, J., 45 Edward III. fol. next after the assignment and notioe 
8.) The assignment will approach to the action of deht for rent is the only 
B surrender hy operation of law ; thus remedy ayailahle for the assignee. (Ifor- 
in 12 Henry IV. fol. 17, plaintiff de- iwier y. Preedy, 3 M. & W.) But 
Glared that the defendant had made a a plea 'Hhathefore any part of the said 
lease to plaintiff who had surrendered rent became due, to wit on, &c. de- 
it to him, reserying rent, and the count fendant hy, &c. did assign oyer to one 
was held bad because a deed was not A. his, the defendant's, estate and inter- 
disclosed, as the reyersion was assigned, est in the said premises, by yirtue of 
In 9 Henry YI. fol. 43, per Martyn, which assignment the said A. then 
'*' If I lease land to a man for term of became and was possessed thereof for 
years, and he lease oyer his term, re- the residue of the said term, &c., 
serviag rent, he may ayow for the rent, whereof the plamtiff then had no 
yet he has no reyersion ;" eed per notice," would be bad, unless it were 
Paston, J. '' He shall haye no rent added — "that the plaintiff afterwards 
unless it be by express words in the accepted and receiyed of and from the 
deed, and he cannot then distrain." In said A. a large sum to wit, &c. of the 
Winston y. Pinkneg, 2 Leyinz, 80, and rent receiyed by the said demise, which 
T. Raym. 222, it was held that eyen had accrued due after the said assign- 
where such an assignment was by ment, and then accepted the said A. 
parol, though in operation of law it was as his the plaintiff's tenant of the said 
a surrender, yet it was not an express demised premises ;" though quoBre if 
surrender : bnt that at all eyents if not either of these allegations would not 
good as a reseryation, it was good by be sufficient. {Walker's case, 3 Coke, 
way of contract ; and the lessor reco- 24 ; I%ursby y. Plant, 1 Williams* 
yered. Saunders, 24.) It will be obseryed 
This appears the appropriate place this plea does not state that the plain- 
to notice die pleas of assignment by tiff re- demised to defendant's assignee, 
i;he lessor or lessee. A plea that which would import a surrender (as 
** before the accruing of any part of subsequently adyerted to) the distino- 
the rent (t. e, pleaded to) the plain- tion between which and the acceptance 
tiff by &c. assigned the reyersion of of an assignee is that the latter only 
and in the said premises, and all their discharges the lessee in deht, for the 
interest therein, to one A. who thereby plea itself shows the same term as 
became assignee of the reyersion," stUl continuing, though assigned — 
(yerification) would be a good bar in whereas it is of the essence of a sur- 
debt, though not in covenant {Paddon render, that the old term should be 
y. Bartlett, 3 A. &E. 835 ; Pargetter altogether put an end to. Perhaps it 
y. Harris, 15 L. J., Q B. 113), at least would be more correct to conclude the 
proyided it was added "that the defen- plea by averring that the plaintiff ac- 
dant had notice of such assignment cepted A. as tenant under the said 
before rent became due," as until notice demise. 
he would not be Hable to the assignee. It will now, therefore, be proper to 
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consider pleas of surrender^ with which simple ayerment that defendant iur* 
pleas of eviction are thus> it will have rendered. And even in these ancient 
been observed^ associated. It is first cases indications are not wanting of an 
to be remarked, that the surrender of opinion in favour of pleading thus ae- 
a lease might always be proved by words cording to the l^al effect of the facU, 
or acts (40 Edward III. fol. 24 ; 40 Thus in Fitzh. Abr. Dett. pi. 149> 
Lib. Ass. pi. 16), and that the Statute plaintiff declared on a lease and dc- 
of Frauds, rendering writing requisite manded the rent in arrear for the four 
applies only to a surrender proved by years next before the end of the term. 
word alone, and not to surrender by I^rtc^AtY^ pleaded that four years before 
" act and operation of law." How- the end of the term defendant surren- 
ever proved, the mode of pleading would dered the tenements to the plaintiff, by 
be the same — a principle which is il- which surrender the plaintiff was seised, 
lustrated in numerous ancient authori- HyL replied, '^ that the plaintiff was 
ties. Thus 8 Henry Y. fol. 3, in debt not seised by the surrender." Tyr- 
for rent, defendant pleaded that he, on whitt demurred : for that if the plain- 
a certain year and day, surrendered to tiff were seised, whether by the surreo- 
the plaintiff, to which surrender plain- der or in any other manner, he could 
tiff agreed, before which time riens in not claim the rent for that time. Herle, 
arrere. On demurrer the plea was J. "Ifthe defendant surrendered to the 
deemed good, per CoUaine, J., without plaintiff, we should intend that the 
showing the matter proving the agree- plaintiff was seised by the surrender ; 
ment, and though it is added " contra- but if the defendant did not surrender 
rium fait agard eodem anno, per to the plaintiff, but the plaintiff ousted 
Hill, J.," the former decision is consist- him, then the law is otherwise, for the 
ent with the current of authorities, defendant has his action to recover 
In Fitzh. Abr. "Barre," 262, a simi- against the plaintiff: therefore if de- 
lar plea was demurred to on the ground fendant maintain his plea, he will show 
that the surrender, which went in ex- that the plaintiff was seised by the 
tinguishment of the action, was pleaded surrender; and so the issue was re- 
with an agreement ** which could not be ceived." Herle, J. added, '' that if the 
tried, for that it lay in the mind of a defendant surrendered to the plaintiff, 
man, and no facts were alleged which the estate of the defendant was de- 
gave notice of the agreement." Mow- feated by the surrender ; and that it had 
bray, for the defendant, refused to aver been so adjudged. With reference to the 
that the plaintiff accepted the sur- principle here incidentally illustrated, 
render ; and as neither the surrender it may be observed that in 27 Hen. 
nor the agreement was denied, prayed YI., fol. 10, it is said (and assented to 
judgment. Upon which Fish for the by the Court) ''when the lessor ousts 
plaintiff withdrew his demurrer, and the lessee, the lessor is himself seised;" 
replied that he did not accept, &c. and the test thus applied, viz., the 
upon which issue was taken. Whatever revesting of the estate in the lessor, 
difficulty arose in these or similar cases will be found most important in its ap- 
is to be ascribed, it will be observed, plication to both the species of surren- 
to the adoption of argumentative alle- der subsequently adverted to. The 
gations, instead- of adhering to the principle may be traced through all the 
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old authorities. Thus in 14 Hen. YII., 
fol. 7s it was said per Frawike, C. J.> 
'' surrender cannot be of a thing that 
was not leased ; for the word * surren- 
der' imports to give up (de doner ar» 
rere), and nothing can be given up 
which was not before.'' So per Wood, 
J., "he who surrenders should have 
an interest in the thing surrendered^ 
otherwise it is void :" so|>^ Vavasour, 
3., and per Brian, J. So in 22 £dw. 
lY., fol. 37, it was pleaded that before 
the day of the commencement of the 
lease, it was surrendered ; on demurrer 
the plea was held bad ; for per Nele, J,, 
''there was nothing in the lessee, erffo 
sequitur, the surrender is void;" to 
which Brian, J. assented ; et vide S. P., 
47 Edw. III., 27. 

This appears the appropriate place 
for noticing some cases on the principle 
of pleading a surrender according to its 
le^ efPect, which see exemplified in 14 
Hen.VII.,fol.7,and J?««v. WiUiams, 2 
C. M. & R. In Peto y.Pemberion, Cro. 
Car. 101, it was pleaded that the defen- 
dant surrendered the said lease to, &c., 
who then agreed to it, &c. On demurrer 
it was objected that the pleading of the 
surrender dimissionis pradicta, and 
not of the tenements, or of all his es- 
tate therein was not good : " sed non 
allocatur, for the surrender of the lease 
implies all his estate and interest, and 
so it is intended ; and though it is the 
usual course to plead surrender of the 
estate, it is all one, and is so to be 
implied." Secondly, it was objected 
that it was not pleaded that lessor en- 
tered ; '^sed non allocatur^ for when it 
is pleaded that the lessor agreed to the 
surrender, it shall be intended that he 
entered, and it is not usual to plead a 
re-entry upon a surrender, because it 
is to be admitted." In Swaine v. Hoi- 
man, Hobart, 203, defendant pleaded 



that he surrendered totum jus sta- 
turn, &c., upon which a traverse was 
taken ; and, on issue joined, the evi- 
dence was the acceptance of a new de- 
mise of the same premises. Justice 
Hutton held, " that as it was put in is- 
sue, it must be understood of an actual 
surrender ; whereas this was but a sur- 
render in law at the most." But per 
Hobart, J., ** that that moved me prin- 
cipally was that the issue did import 
that the whole estate of lessee was 
surrendered, that is, totally surren- 
dered and extinct, so as it should be 
in the lessor's absolute power to make 
a new demise perfect and permanent ; 
whereas here" (for reasons it is not 
necessary to refer to) " the lessee might 
have claimed again under the old term. 
The acceptance of a new lease is a 
surrender of the old. But where an 
estate is vested, an assent is neces- 
sary, for the estate before cannot be 
divested but by the assent to the latter 
estate." And this applies to both 
lessor and lessee ; and is necessarily 
implied in the allegation of a surrender. 
In Leach v. Thompson, 2 Yentris 200, 
and 3 Levinz, Ventris, J., said, as to 
the form of pleading a surrender, ** It 
is said a surrender is always pleaded 
with acceptance, and many cases are 
cited of such pleadings." (Citing Cro. 
Car. 101, 136; Rastal's Entries, 176; 
Pitzh.Abr.«Barre," 262, "debt," 149.) 
" In debt for rent the action is in disaf- 
formance of the surrender, and implies 
a disagreement; so that the defendant 
has no way of avoiding that disagreement 
but by showing an express agreement. 
But if an agreement is necessary to be 
pleaded, it is proved by an implied 
as well as by an express agreement; 
suppose the lessee pleads that before 
the rent grew due he surrendered, 
and that the plaintiff accepted such 
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surrender ; and that issue be taken on first lease is determined, and he shall 

the aooeptance ; and that it is proved be adjudged on by force of the second ; 

that the lessee in the absence of the for it is by way of agreement as if 

lessor had executed to him a deed of there had been a surrender of the first 

surrender ; would not this throw the lease ; but so it is not here, for the 

proof upon the plaintiff of proving second lease was before the first was 

disagreement to the surrender? for executed, for the first had not com* 

surely his agreement is primd faxie menced, and when the feast of St. 

presumed." (This, it is conceiTcd, Michael arrived it would be in the 

the authorities subsequently adverted election of the lessee, by which lease 

to, show is equally applicable to he would claim, but before that feast he 

the proof of a change of posses- would not be in possession by either 

sion by the consent of both parties, lease. Priwt, J.: ''Whether the de- 

Bodd V. AcMam, 6 M. & G.) '* But fendant were in possession in fact or 

admitting an express assent to be ne- in law, it is all one ; for though before 

cessary, it need not be pleaded ; for the feast of St. Michaers he was not 

if it were a necessary circumstance so in possession that he could have 

to the surrender, so that it should not ejectment, which requires possession 

be a surrender without it, it would be in fact, yet he had such a possession 

implied in pleading suman red- that he could surrender his term ; for 

didit.'* as he could grant his term to another, 

In the older cases the principle of so he could surrender or fiy^ngiiiRb it 

a surrender in law was most frequently and take a new lease ; and by the 

exemplified in the acceptance of a new taking of the second lease they were 

lease by the lessee. Thus, in 37 both agreed that the first should be 

Henry VI. fol. 8, in debt for rent the determined, which amounts to a sur- 

defendant pleaded that before the lease render. If I make a lease to one as 

declared or the plaintiff had leased the tenant at will, and ajPterwards lease the 

land to defendant, for a term com* land to him for years, he shall be 

mencing at the same feast as the lease adjudged in by the second lease; and 

in the declaration, and that the prior so here, for in such cases the first lease 

lease was upon certain conditions, &c., is determined by matter ex post facto, 

Choke demurred, for that the lease de- and the second lease is void : et ad- 

clared upon was not denied, and being jomatur. But the reporter adds, "that 

subsequent to the lease pleaded, im- the acceptance of a new lease is a sor- 

plied a surrender thereof; so that the render of the former, vide 14 HeniyS, 

prior lease was extinguished and the fol. 15 {PotkifCs case cited afUe, 134.) 

subsequent lease came in force. What- And the principle is supported by 

ever difference of opinion arose among Brewster v. Parrott, Cro. Eliz. 264 ; 

the judges was not upon the^^nnet^^ Hughee v. Bohothami Cro. Eliz. 302; 

but upon the particular facts of the IveeY.Sam8,ib. 522; Harris v. ffuifff 

case. Thus, Dancers, J., said, " If a Leonard, 242 ; Gibson v. Scares, Cro. 

man lease to me certain land for term Jao. 176 ; Peto v. Pembertan, Cro. 

of years, and after he is possessed by Car. 101 ; Ives' case, 5 Coke; 2 

force of the lease, I midce to him a Anderson, 51 ; Swain v. Holmes, 

new lease of the same land, then the Hobart. Andaoin Fidmersiany, Stew* 
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ard, Plowden, 106 ; where Br^mleyi effect, works a sarrender of the first/' 

C. J. and Portman, J. stated it as a This doctrine is distinctly enunciated* 

*' surrender hy the course of the com- and almost in exactly the same words, 

mon law," which hy the learned re* per Tindall, J. Dodd v. Acklom, 6 M. 

porter (6 M. & G. 67a, note) is con- & G. and per Parke, B.* in Lyon y. 

sidered as implying something dif- Reed, 13 M. & W. 306. In the 

ferent from " the act and operation of learned judgment in the latter case, 

law," t. e. as importing a surrender the principle is thus incidentally eluci- 

in fact. But in JFiUis y. Whitewood, dated : " All the old cases, as to sur- 

1 Leon, 322, Jndereon, J., haying render hy operation of law, depend 
held that there could, for a particular upon the principle that where an act is 
reason, he no surrender in the case, done by or to the owner of a particular 
added, ''But yet, perhaps, the lease is estate, the yalidity of which he is 
determined by consequence and operar- estopped from disputing, and which 
tion of law. As if A. leaseth to B. could not haye been done if the par- 
for 100 years, and afterwards granteth ticular estate continued to exist, the 
the reyersion to C. for two years, who law says the act is a surrender. In 
leaseth to B. for two years, who ac- such cases, it will be obseryed, there 
cepts the lease ; the same is not any is no question of iidentwn. The sur- 
eurrender (i, e. in fact,) yet the first render is not the result of intention. 
lease is determined ;" which Periam, J. It takes place independently, and eyen 
granted. And per Windham, J. : ''If a in spite of intention. Thus, in the case 
lease be made to begin at Michaelmas, of a lessee taking a second lease from 
and before that time the lessor makes the lessor, it would not at all alter the 
a new lease to the same lessee to begin case to show that there was no inten- 
presently, the same is not any sur- tion to surrender the particular estate^ 
render," (t . e. in fact.) " yet I think or eyen that there was an express 
the first lease is determined," which intention to keep it unsurrendered. In 
Anderson, J. granted, though Periam, all these cases the surrender would be 
J. doubted. So in JFUston y. Pinkney, the act of the law, and would preyail 

2 Yentris, 242, it is said, " a grant to in spite of the intention of the parties, 
him in reyersion is not actually but But in all these cases the owner of the 
consequentially, a surrender by opera-- particular estate, by granting or ao* 
tion of law" This doctrine is affirmed cepting an estate or interest is & party 
in all the modem cases. (Davison d. to the act which operates as surrender. 
BromleyT. Stanley, ABvarr, 2210; Boed. That he agrees to an act done by the 
Berkelyr,Tork,6'East.) So in Johnstone reyersioner is insufficient. The cir- 
Y. Huddlestone, 4B,&C^ it 19 said, per cumstance of a lessee giying up his 
Bayley, J., " When a lessee during the lease (t. e. the document itself,) might 
term accepts a new lease from the afford strong evidence of a surrender 
lessor, as the second lease cannot be in fact, but could not amount to a 
good unless there was a previous sur- surrender at law, which does not de- 
render of the first, and as the lessee pend on intention at all." 

by accepting the second lease admits In modem cases the principle has 

the ability of the lessor to demise the been exemphfied more frequently with 

law, that the second lease may take respect to the substitution of one tenant 
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far another. In 21 Hen. VII. fol. 8, 
it is said, per Frowike, C. J., "If a 
termor be upon the land and in pos- 
session, mj feoffment ^vill not operate, 
but I can oust bim, and tben is my 
feoffinent legal" (for tben tbe lessor 
would re-acquire tbe seisin, 21 Hen. 
VI., fol. 10, cited ante); "and if my 
termor agree that I shall make a fee-- 
offment to a etranger, that is a mr* 
render.'* In Bro. Abr. " Surrender," 
tbe latter sentence is quoted dissevered 
from tbe context, and a doubt is added, 
wbetber it be law ; but, taken in con- 
nection witb tbe circumstances of tbe 
case and tbe illustration previously ad- 
duced, tbe dictum obviously imports 
tbat tbe assent of tbe lessor to tbe 
feoffment would operate as a surrender, 
provided the feoffment were made; 
and even assuming tbat in sucb a case, 
as in Stoift v. Heath, Cartbew. 110, 
(wbere it was beld tbat tbe consent of 
tbe tenant for life to tbe remainder- 
man, making a feoffment to a stranger, 
did not amount to a surrender,) tbe 
feofiment were actually made, (et vide 
Viner's Abr. "Surrender," F.3 & 4,) 
it must be remembered tbat a feoff- 
ment would not necessarily be incon- 
sistent witb tbe possession of tbe les- 
see, any more tban would a transfer of 
tbe reversion. Per Choke, J., 33 Hen. 
VI. fol. 33, it is said, " If lessor alien 
to a stranger during tbe term, and de- 
liver seisin to bim — altbougb I neitber 
give up possession of tbe term, nor am 
ousted, nor attorn, yet tbe feoffment is 
good — and if I am put out of posses- 
sion by tbe stranger, I sball bave 
ejectment or trespass." {Et vide 40 lib. 
"Ass." pi. 16; 45 Ed. III. fol. 24; and 
Farrar v. Johnstone, Cro. Eliz. 285 ; 
see also Comyn's Digest, title "Seisin;" 
and see the same distinction drawn in 
tbe cases on eviction, ante, p. 175.) 



So tbat tbe inference drawn {per 
Parke, B., Lyonr. Reed, 13 M. & W.) 
from these authorities, that tbe assent 
of tbe tenant to an act done by the 
reversioner is not sufficient to consti- 
tute a surrender, must be intended 
of an act not inconnstent with the 
continuance of the lessee's estate, so as 
not to constitute that estoppel in pais, 
upon which, in the learned judg- 
ment in that case, this species of sur- 
render is founded. Tbe principle 
of tbe cases so clearly establishing 
tbat tbe acceptance of a new lease by 
tbe same tenant implies a surrender of 
the former term, applies equally to 
cases of tbe substitution of under 
tenant, for and witb tbe assent of the 
former ; for per Uolroyd, J., in Tho- 
mas V. Cook, 2 B. & Aid. tbe princi- 
ple of both classes of cases is declared 
the same* That tbe principle of the 
defence in the one species of cases as 
in the other is a transfer of the estate 
by a redemise, appears to result from 
tbe authorities, showing tbat accept- 
ance of rent from assignee of ike 
lessee, discharges tbe latter in debt, 
{Walker's case, 4 Coke ; Thursby v. 
Plant, Williams* Saunders : J9^^ay- 
ley, B., Thomas v. Cook, 2 B. & Aid.) 
That, of a re-demise, tbe essence must 
be not entry but assent, although 
entry may in cases of substituted te- 
nancy, be usually tbe best evidence of 
assent — seems to follow from the prin- 
ciple previously elucidated with re- 
ference to entry upon a demise or 
assignment. (See ante, p. 154.) In 
Horry v. Allen, Cro. Eliz. 1 73, it ap* 
peared tbat tbe original lessee and 
lessor agreed that tbe under lessee 
should have tbe land for a shorter 
term tban tbat which bad been granted 
to bim — to which tbe under lessee 
agreed at a different time. And all 
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the Justices held that this could not 
be a surrender^-for words and acts 
between strangers can make no surren- 
der. In the report in Leonard, 303, 
however, it is stated that the agree- 
ment expressly stipulated that there 
should be no surrender. And the onlj 
reason given for the decision^ tng., the 
absence of tusent on the part of the 
lessee, obviously implies that with 
such assent the surrender would have 
been valid. (And see per Parke, B., 
Reap V. Banbury, 1 A. & £.) In the 
modem cases, the necessity for the 
assent of all three parties is recog- 
nized ; the only doubt or di£ference is 
as to whether a change rf possession 
is actnslly essential. In Matthews v. 
Sawelly 8 Taunt, (and 2 Moore), the 
plaintiffs, defendant's lessors, con- 
tracted to sell their reversion in the 
premises to one, who thereupon pur- 
chased from defendant the residue of 
his term, and put in a third party as 
tenant ; but the contract for the pur- 
chase of the fee ultimately went ofP, 
and the plaintifiFs had demanded — 
though it did not appesr that they had 
received — rent from the then tenant. 
The Court held, that when the con- 
tract for the sale of the fee was at an 
end, ** the parties stood as they did at 
first." It is very important to observe, 
that the Court put their decision upon 
the ground that the plainti£Fs had ac« 
quired no remedy against the new 
tenant, and distinctly intimated an 
opinion, that *Mf they had accepted a 
substituted tenant " there would have 
been a surrender. Per Park, J.: 
*' It does not appear that the new 
tenant was let into possession with 
the consent of the plaintiffs; and 
they did not acknowledge him as their 
tenant." Per Dallas, J. t "The tenancy 
was not put an end to with the consent 



of all parties.'* And though Bur- 
roughs, J., speaks of the remedy 
against the new tenant for use and oe- 
eupation, it would obviously be suffi- 
cient if the lessors had acquired a re- 
medy against him for rent, which they 
could not have acquired if he were not 
let into possession by them, or dis- 
tinctly received by them as their tenant ; 
but they might, by a demise to him, 
have acquired a remedy for rent alto- 
gether apart from actual entry ; and a 
new demise — ^with the old tenant's 
assent — ^is, according to the whole 
current of authorities, (as already 
shown,) as effectual as a surrender in 
law — independently of actual entry by 
the new tenant. It is submitted, that 
throughout the cases on this subject 
the distinction may not have been suf- 
ficiently adverted to, which was drawn 
in WiUiams v. Bosanquet, and other 
cases cited ante, between entry, as 
necessary to constitute legal posses- 
sion, and entry as a mere evidence of 
the acceptance of an estate ; and see, 
per Prisot, J., 37 Hen. VI. fol. 8, as 
to the distinction between posses- 
sion in law and possession in /act ; 
and, per Curiam, JFollaston v. Hake- 
well, 3 M. & 6., *' Entry is only one 
mode of showing assent to an assign- 
ment." It appears to follow, from 
these principles, that as the new te- 
nant may be Kable for rent without 
entry, so the old tenant may be dis- 
charged without the entry of the new. 
In Stone v. Whiting, 2 Stark. 235, 
Holroyd, J., remarked that an agree- 
ment that one should be substituted 
for the lessee as tenant would consti- 
tute a surrender in law ; but the evi- 
dence did not satisfy the jury that the 
plaintiff had assented to the supposed 
substitution. In Lyon v. Reed, 13 M. 
& W., this case was spoken of as the 
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first in which this doctrine was laid plaint^ to ike third person amonnts 
down, but Mathews ▼. Sawell, and to a virtual surrender by act and ope- 
other of the principal cases on the ration of law ;'* a reasoning sup- 
subject, were not adverted to. In ported, it is conceived, bj the whole 
PhtppsY. Sculthorpe, 1 B. & Aid. 51, current of authorities, whatever opinion 
it appeared that A. being tenant to may be entertained as to its applica- 
the plaintiff, defendant applied to the bility to the particular case ; although 
plaintiff to become the tenant instead it seems hardly possible to imagine 
of A., and that upon the plaintifi^s more conclusive evidence of a surrender 
consulting defendant took the pre- than there existed. The case last 
mises, and agreed to stand in A.'s cited was recognized in Johnston v. 
shoes. The Court held that plaintiff Huddlestone, 4 B. & C. ; Beeve v. 
was entitled to recover. So in Thomas Bird, 1 C. M. & R. ; Bex v. Banbury, 
V. Cook, 2 B. & Aid., 119, plaintiff lA.&E.; Chrey. Wright, \i K.kY^r, 
received rent from defendant's under and Dodd v. AeJdom, 6 M. & 6. ; 
tenant, and declared that he would none of which were referred to in Lyon 
have nothing more to do with defend- v. Beed, 13 M. & W. ; the only case 
ant, subsequently distraining upon the in which the principle of the decision 
under tenant for rent. The jury found is at all impeached. In Doe d. Hud- 
that plaintiff had, with the assent of dlestone v. Johnstone, 1 M*C1. & Y. 
defendant, accepted the under lessee 142, the evidence was, that the land- 
as his tenant. Abbott, C. J., said this lord's agent agreed to accept a certain 
amounted to a vaUd surrender of de- notice from defendant, and gave notice 
fendant's interest in the premises, being that the premises would be let by 
a surrender by act and operation of auction at the period when that notice 
law. It was said, perBayley, J., *^ The would expire; at which auction one A. 
jury were quite right in presuming that was declared tenant, but was never in 
the defendant had assented to the ao- possession, as defendant refused to 
ceptance of the third party as tenant leave. Alexander, C. B., said: ''There 
to the plaintiff, for that assent was is not anything like a surrender 
clearly to the defendant's benefit;" by operation of law. The only 
which is animadverted upon jptfrPar^tf, facts which are alleged to have had 
B., in Lyon v. Beed, as a reason so that effect are, some previous conver- 
invalid as to impeach the decision ; sation, and the attendance and bidding 
but it is submitted that this dictum of of the tenant at the auction." Bat it 
a single Judge was purely upon the is apprehended, that in this statement 
effect of the evidence, and is altogether of the evidence the most important 
distinct from the principle of law point is entirely overlooked, viz., as to 
affirmed in the judgment, and which the effect of the landlord's assuminy 
is thus stated per Holroyd, J.: — '' If the right to re-let the premises ; which 
a lease be granted, and there be a sub- surely must have in legal operation 
sequent demise of the premises by an effect analogous to that which as 
parol to the same person, that will against the tenant is involved in his 
amount to a surrender of the prior accepting a new lease, t. e., as showing 
lease. The fact that defendant here that the lessor had a right to re-ds' 
assented to a second demise by the mise, which he could not have while 
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the first lease was in eristence. (See reeeiyes some illustration even in an- 
per Bayley J., Johnstone t. Huddle^ dent cases. Thusinlib.Ass. 8,fol.20» 
stone; per Parke, B.» Jjyon y. Beed^ it appeared that the tenant waived the 
cited post,) But then the efiPect of Umd, and remoyed her goods^ for that 
this must altogether depend upon the the rent was in arrear^ and that the 
period from which the landlord as- lessor entered without the assent of 
snmes the right tore-let the premises; the tenant, and retained possession, 
and upon that point the report is as And it wib held, that this did not 
much a blank as the Chief Baron's amount to a surrender, but to an 
statement of the result of the eyi- eviction, for which the tenant was 
dence ; for it is only stated when^ not entitled to recoyer damages. In Lib. 
from when the premises were offered Ass. 40, pi. 16, it was pleaded, that 
to be re-let. And the short sentence the lessee and lessor came to the 
already quoted from the judgment of house, and that then by the assent and 
the Chief Baron, comprises all that accord of the former the lessor en- 
fell from any of the Judges upon the tered ; and that it was agreed between 
effect of the eyidence as showing a them that the lessor should haye the 
surrender by operation of law, by lands, and that by force of the surren- 
reason of the acceptance of another der the lessor entered, &c. Belknap 
tenant ; for with the exceptions here demurred ; for that a surrender could 
adverted to, the observations of the not be without express words, and no 
other Judges refer entirely to the effect such matter was shown, sed non aUoea- 
of the evidence with respect to a re- tur ; upon which he replied, that 
gnlar notice to quit (which, it will be lessee did not surrender — and issue 
observed, raises a totally different was taken thereon. So in Sleigh v. 
point, in relation to which the case Bateman, Cro. Eliz. 488, the Court 
wiU be subsequently considered) ; and ruled that when the lessee agrees with 
a question obviously altogether irrele- the lessor that he shall have the land 
vant to that of a surrender, seeing that again, it is a good surrender of a lease 
a notice determines a tenancy by for years. So in Penruddock v. New- 
effluxion of time; while a surrender man, 1 Leo. 280, per Wray, C. J., 
consists in drowning or destroying it where tenant says to the reversioner, 
during or before its regular deter- that his will is that he enter, it is a 
minatioh. Moreover, *' the real ground good surrender. And in NatchhuU v. 
of the decision is, that the agreement Porter, 2 Vem. 112, where lessee for 
to put an end to the tenancy was years having agreed with the landlord 
never carried out, and the new tenant to surrender his lease, dehvered 
never substituted ** {Per Coltman, J., up his key, which the lessor ac- 
and Tindal, C. J., 6 M. & G. 674, cepted, but afterwards refused to sur- 
682.) render, it was decreed that the lessor 

These principles are now more fre- was discharged from his rent. 

quently exemplified in cases of a re- The principle to be deduced from 

Hnquishment of the possession to the these early authorities is not de- 

iandlord, which partakes, perhaps, parted from in more modem cases, 

more of the character of a surrender In MoUett v. Brayne, 2 Campb. 

in frjiet than in law. The subject N. P. C. 103, premises having been 

o2 
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taken at a yearly rent, during the year 
an altereaiionaroae between the parties, 
in the course of which the defendant 
threatening to leave the premises, the 
plaintiff said, " You may leave when 
you please;" an expression which, un- 
der all the circumstances, might well 
have been, and probably wtfs construed 
as meaning (as suggested per Maule, 
J., 6 M. & G. 676,andperTindal,J., 
ib, 679)f " whether you leave or not 
you are liable to me for the rent; so that 
itis indifferent to mewhether youstay :" 
which of course would import the very 
reverse of an acceptance of a surrender : 
and therefore, the opinion of Lord 
Mlenborauffh, *' that the tenancy was 
not determined merely by the land- 
lord giving the tenant "a parol licence 
to quit and the tenant quitting accord- 
uigly/' vraa obiter; and he expressed 
the real ground of the decision when 
he said ''Here nothing has been proved 
which can be considered as a surrender 
by operation of law:'' upon which 
ground in all probability his ruling was 
upheld by the Court. (So per Hol- 
rayd, J., 2 B. & Aid., 121.) A simi- 
lar explanation appears to attach to 
the subsequent case of Stone v. Whi- 
tinffy 2 Starkie, 371, in which it ap- 
peared that during a quarrel it was 
agreed between the parties that the 
tenancy should be put an end to, the 
plaintiff agreeing to receive rent pro 
ratd : for though the defendant left 
the premises when he tendered the pro- 
portional part of the rent, the plaintiff 
refused it ; and as Lord EUenboraugh 
said that the case could not be distin- 
guished from that previously cited, it 
seems probable that the reason of the 
decision was the absence of evidence 
of a deliberate and settled agreement 
upon the part of the lessor. This con- 
struction of the cases thus cited is con- 



firmed by the expressions adopted, and 
the interpretation apparently affixed to 
the former of them in Whitehead v. 
Clifford^ 5 Taunt. 5 18, where defendant 
proved a parol agreement that plaintiff 
would give up his claim to the rent on 
the defendant's giving up immediate 
possession in the middle of the quarter; 
and that accordingly defendant had 
given up the key, which plaintiff had 
accepted, and that defendant was never 
afterwards in possession of the pre- 
mises. Matufield, C. J., reserved 
the question, and per Gibbs, C. J. : 
"Li Mollet V, Brayne both parties 
did not act upon the notice, but the 
tenant only. Here the plaintiff him- 
self takes possession of the house, 
and makes the profit of the premises. 
The case cited is very different from 
this: we do not throw out any opi- 
nion against it; but when the like 
circumstances arise it will be proper 
to consider them." So in Grim- 
man V. Legge^ 8 B. & C, it is said 
of the case first dted : " There the 
plaintiff did not accept possession 
of the premises. A parol licence to 
quit will not of itself operate as a sur- 
render : but where the tenant gives up 
possession in pursuance of such licence 
— and the landlord accepts it — ^there is 
a surrender by operation of law." In 
(xrimman v. Legge, which was con- 
firmed in Dodd v. Aehlom (cited post), 
it is very observable that the facts 
were exactly those of Mollet Y.Brtnfne, 
with the important exception that the 
landlord, as in Whitehead y^ Clifford, 
accepted the key, while in the case 
first cited the lessor refused it. In 
6 M. & G. 683, the learned reporters, 
in one of their valuable notes^ remark, 
" Grimman v. Legge goes further than 
the cases in which the granting of a 
new lease with the assent of the former 
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lessee has been held to operate as a 
sunrender: the act relied on is the 
very act of surrender and acceptance 
trhich the statute requires to be in 
writing :" but it is submitted that the 
distinction is here overlooked that in 
the class of cases here adverted to the 
surrender is or might be established 
solely hj evidence of acts, urithout any 
reference to words: for that the act on 
the part of the lessee of delivering up 
possession, and the act on the part of the 
lessor of accepting possession (t. e.> his 
tacit acquiescence, or his resuming pos« 
session, or his acceptance of the key, 
&c.) might well be left to the jury as 
evidence — not of an intenHon to sur- 
render, but of a consent on the part of 
the lessee to relinquish, and on the 
part of the lessor to receive, the estate 
of the former in the premises — which 
would, according to all the earlier 
authorities, amount to a surrender in 
law. Now it is conceived that the 
statute applies not at all to prevent 
acts being evidence of a surrender, but 
only to prevent it from being proved 
dy word of mouth; whether such a 
state of facts can be considered as 
showing a surrender by operation of 
law, or merely as proving by a such a 
surrender in /act — is a question of 
more nicety — upon which the learned 
reporters appear to entertain an opi- 
nion adverse to the case in which their 
note occurs (and which is subsequently 
adverted to) : but in either case the 
statute does not apply, for there is no 
parol surrender. 

It will be proper here to notice one 
or two recent cases illustrating the man- 
ner in which theprindplesof thedefence 
which has thus been considered are ex- 
emplified in the form of pleading. In 
Gore V. Wright, 8 A. & E., the defence 
was pleaded, but in a form so argu- 



mentative as to render the case much 
less decisive than it otherwise would 
have been. The declaration was in 
debt on a demise at a quarterly rent, 
and demanded 63/. for two years and 
a quarter's rent, due 25th March, 
1837. The plea (as to which it is to 
be observed, that it is doubtful whether 
it might not be demurrable for dupli- 
dty, or for argumentativeness) stated : 
*'That more than two years and a 
quarter before that day, it was agreed 
between plaintiff and defendant, that 
defendant should quit and deliver up 
to plaintiff the premises before the 
24th Dec. 1834, and that in consi- 
deration thereof defendant should be 
discharged from all liability to pay any 
further rent, or any other compen- 
sation which would otherwise have 
become due after the said 24th Dec. 
That in pursuance of the said agree- 
ment, defendant, before the said 24th 
Dec., and before any of the rent de- 
manded in the declaration became due, 
did deliver up possession of the pre- 
mises to plaintiff, who then accepted 
such possession thereof in discharge 
of the liability of defendant to pay 
any more or ftu^her rent or compensa- 
tion for the premises. And that plain- 
tiff then entered into the said premises 
and thenceforth hitherto hath remained 
and continued in possession thereof. 
And defendant hath not at any time 
since he so quitted and gave up pos- 
session of the premises held, used, or 
enjoyed the same, and the said tenancy 
and defendant's said interest were 
thereby surrendered and extinguished,^^ 
Verification. Replication, "That de- 
fendant did not in pursuance of the 
said agreement in the plea mentioned 
quit and deliver up possession of the 
said premises to plaintiff, nor did plain*' 
tiff accept such possession thereof ia 
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discharge of the liahility of defendant 
to pay any more or fbrther rent or 
compensation for the said messuage, 
&c.> nor did pbuntifF then enter, &c. 
mado et/ormd,'* Judgment after ver- 
dict for defendant was moved for plain- 
tiff non obstante; hut {per Curiam) 
"The plea does not set up a surrender 
as the defence, but simply a contract 
by the landlord to excuse payment of 
rent in consideration of defendant's 
givmg up possession; which possession 
has actually been given up by defen- 
dant and accepted by plaintiff." In 
the course of the argument, however, 
it was observed, per Coleridge, J., 
" Suppose the term to be in existence, 
may not the landlord agree that if the 
tenant will go out without insisting on 
the remainder of the term he wUl not 
claim the rent. Then tifter mteh an 
agreement is executed there is an end 
to the difficulty." It is to be presumed 
that it was meant that then a surrender 
by operation of law would arise, for 
Patteson, J., referred to and recognized 
Whitehead v. Cliffiord, and Grimman 
V. Legge; and it is difficult to conceive 
such an agreement executed without a 
surrender by operation of law arising ; 
for, perTindaly C. J. (Dody, Acklom, 6 
M. & G.), " A change of possession by 
consent of both parties amounts to a 
surrender by operation of law." "And, 
(per Cresswell, J.), the key being given 
up to (and taken by) the landlord with 
intent that he should resume posses- 
sion, amounts in law to a surrender." 
In the case last cited the decision was 
quite in accordance with the current of 
authorities, though, as the action was 
in use and occupation, the defence was 
not pleaded. The evidence was that the 
tenant had delivered up, and that the 
landlord had received the key (which 
the Court said it must be presumed 



he retained^ as ttie contrary was not 
shown) ; and the jury found a change 
of possession with the consent of 
both parties, — ^finding, it will be ob- 
served, wholly irrespective of any tn- 
tention on the part of either that these 
acts should operate as a surrender, 
which it is conceived affords a test dis- 
tinguishing such a state of facts as 
showing a surrender by operation of 
law, and not merely as proving by acts 
an agreement to surrender. Reverting 
again, however, to the question of 
pleading, it is apprehended that it 
would be preferable in such cases, ac- 
cording to the principle upheld in 
Thompson v. Leachy cited ante, and 
also with respect to eviction in Hunt 
y. Cope, Gowper, to plead simply that 
before the rent became due the defen- 
dant surrendered his estate, term, and 
interest to the plaintiff, thus pleading 
the facts according to their legal effect, 
instead of adopting the argumentative 
mode of allegation instanced in Gore 
V. Wright, and in a less degree in the 
more recent case of Turner v. Hardy, 
9 M. & W., 770, where the plea 
stated (plaintiffs claiming the amount of 
a quarter's rent due from 25th March 
to Midsummer-day, 1841), "That it 
was, to wit, &c., agreed between plain- 
tiff, defendant, and one W., that the 
latter should hold and occupy the said 
premises as tenant thereof to the plain- 
tiffs from the said 25th March, 1841, 
and that defendant should be discharged 
from all Hability to pay any rent ac- 
cruing subsequently to the said day. 
That defendant on that day delivered 
up possession of the premises to W., 
who held and occupied thence until 
Midsummer-day following. And that 
plaintiffs accepted W. as their tenant 
and in discharge of the liabiUty of the 
defendant to the said rent." De if^- 
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rid was replied, and the plea was not 
objected to in fonu^ though it failed 
upon the evidence. 

It has ahreadj been remarked with 
respect both to pleas of emefian and 
surrender that it is preferable, instead 
of adopting an aipimentatiTe mode of 
stating the facts, to plead them ac- 
cording to their legal effect ; t. e. that 
'' plaintiff evicted and expelled the de- 
fendant/' or "that defendant surren- 
dered all his term, interest, and estate 
to the plaintiff. In cases in which it 
may appear doubtful whether the facts 
raise one defence or another, it is better 
to present them under different aspects 
in distinct pleas than to set them forth 
at length in one plea, which may thus 
be open to the objections of argumen- 
tativeness, duplicity, or ambiguity. 
This is especially illustrated with re- 
spect to defences partaking partly of 
the character of surrender and partly 
of evietion. In Lyon v. Reed, 13 M. 
& W., it is observed "that perhaps 
Thomae v. Cook, and others of the 
same description, might be supported 
upon the ground of the actual occupa- 
tion of the landlord's new tenants, 
which would have the effect of eviction 
by the landlord himself in super- 
seding the rent or compensation for 
use and occupation during the con- 
tinuance of that occupation ;" but it 
is conceived that the defence of etic" 
Hon can never arise unless where 
the lessor enters wrongfully and where 
others enter rightfully by title de- 
riyed from him (which must be title 
before the lease to defendant) or 
by title paramount both to the les- 
sor and lessee. {Vide ante.) The 
distinction in point of law, and the 
difficulty in point of pleading, are pre- 
sented in cases in which lessee under- 
lets to his lessor, (which per se would 



occasion no apportionmoit of the rent 
on the original lease (vide ante), and 
the lessor refuses to re-deliver posses- 
sion. Thus in Dunn v. Nuovo, 3 
M. & 6. 108, the declaration (in debt) 
was substantially on a demise at a 
weekly rent, for twelve months, from 
25th Feb. and alleged that defendant 
entered and became posseesed and con- 
tinued so, to vdt, for fifty-two weeks, 
(t. e, from the day before-named to 
24th Feb. 1840,) when a large sum, to 
wit, 163^. became and was due and was 
payable. The fourth and principal 
plea stated " as to so much of the rent 
as is claimed to have accrued due after 
27th of July, 1 839, that, to wit, on 
the said 25th Feb. 1839, the defendant 
entered, &c. and continued occupying 
under the agreement, to wit, for five 
months then next following, &c. that 
afterwards and before any further or 
other sum had become due or payable 
from the defendant in respect of the 
said rooms under the said agreement, 
the said, to wit, on 27th July, 1839, 
it was agreed between him and plain- 
tiff that defendant should deliver and 
plaintiff take immediate possession of 
the rooms, and hold possession thereof, 
to wit, for one month from the date of 
the last-mentioned agreement : and 
that in consideration of the defendant's 
delivering up the possession of the 
rooms to the plaintiff for the said 
period, the defendant should be dis- 
charged from all liability to pay any 
rent for or in respect of the rooms 
during the last-mentioned period. And 
it was then thereby also agreed between 
the plaintiff and the defendant, that 
after the expiration of the period 
specified in the (second) agreement the 
defendant should be at liberty tore-enter 
and retake possession of, and re-occupy 
the rooms under the agreement in 
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the declantion mentioned. That in 
paTsuance, &c, defendant did after- 
wards, to wit, on day and year last 
aforesaidydeliverup possession to plain- 
tiff, &c. and did continue out of posses- 
sion for one month thence following, 
&c. That the defendant, after the 
expiration of the month, to wit, on 
27th August, 1839, in further pur- 
suance of the (second) agreement, re- 
quested the plaintiff to restore posses- 
sion to him, &c. and that plaintiff 
refused to deliver to him euch poseee^ 
sion, but retained poeeemony and thereby 
wholly hindered the defendant from 
completing his tenancy, and phiintiff, 
since defendant delivered possession, as 
stated, had remained in possession, nor 
had the defendant since held, occu- 
pied, possessed, or enjoyed the same. 
And the defendant by means of the 
premises became and was and is re- 
lieved and discharged from the pay- 
ment of any rent for the period subse- 
quent to the delivering up of posses- 
sion by him as aforesaid." Special 
demurrer (inter alia), ''for that it 
does not sufficiently appear whether 
the term was or was not surrendered, 
and that the matters therein contained 
should have been pleaded by way of 
eviction." The account of the argu- 
ment and judgment on this plea is 
meagre. It was contended that it could 
be a defence only on surrender or 
eviction, and that viewed in either 
light it was deficient in the essential 
requisites. No authority was cited, 
and the Court simply say, " The plea 
is bad. It should have shown some- 
thing amounting to an actual expulsion 
or eviction ;" and per Tvndal, C. J. : 
'' The facts set forth seem pleaded 
rather as a suspension of the rent ;" on 
which it was suggested {arguendo) 
that a trespass only was shown* But 



it is spprehended that the most fetal 
defect of the plea was not adverted to^- 
and perhaps not detected by the demur- 
rer — that it was pleaded both as to the 
pmod before and the period after the 
expiration of the month during which 
the lessor was to re-occupy, and during 
which there was a re-demise to him, 
by reason of which, according to the 
authorities already alluded to ante, 
there could have been no apportion- 
ment of the rent received on the ori- 
ginal letting, except upon the express 
stipulation to that efiPect: so that 
whether or not there were any defence 
as to the period which elapsed after 
theexpirationof the month, it must have 
been a defence of a different nature, and 
should have been made the subject oi 
a distinct plea, as to the period to which 
it applied, upon the agreement or re- 
demise ; for when the lessor refused to 
re- deliver possession it is conceived he 
substantially evicted defendant for the 
residue of the term; the essence of 
that defence being the escpulsion or 
keeping out : so that therefore as to 
the subsequent period there ought to 
have been a simple plea of eriction. 

It is necessary again to distinguish 
between a defence founded on the 
termination of the tenancy (by notice) 
and one founded on its surrender. In 
Johnson v. Huddlestone, 4 B. & C. 
923, the pleadings raised the question 
rather of notice than surrender; for 
the avowry being upon a distress, for 
double rent, on an alleged holding over, 
the plea showed that the notice to quit 
alleged in the avowry was not regular : 
and the replication stated " that the 
defendant accepted the said notice and 
recognized, assented to, and adopted the 
same :" upon which there was a de« 
murrer, and though the leamed ai^ 
ments of Fatteson and Parke referred 
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in a great degree to the question of ftc., and thereby the demise woe de^ 
snrrender by operation of law, it is temdnedy** &c.: whereas the plea of a 
apprehended that the question was surrender avers that the term or demise, 
scarcely raised upon the pleadings ; or or the defendant's estate therein, was 
at least in such a way as to render the eurrendered, t. e. re'tra$uferred to the 
case of little importance in that point lessor. It will have been seen by the 
of view: for the pleadings disclosed ctae of Johauione y* Huddteettme, that 
nothing but the acceptance of an irre- the acceptance of a bad notice will not 
gnlar notice to quit : upon which it is support a plea by way of eurrender un- 
• observed, per Ba^fley, J., in giving less the landlord re-enter. But it does 
judgment: *' Assuming that the assent not follow that a plea not disclosing 
by the landlord to such a notice may such re-entry may not be supported 
make it operate as a surrender of the though the notice were bad. If one 
tenant's interest, (upon which I gave be shown substantially, though not 
no opinion) it must operate as an actual strictly in accordance with the terms 
surrender by reason of the agreement of the condition, it perhaps might 
between the parties, and not as a eur^ prove a proper plea of notice. (Firth 
render by operation of law :'* and then v. Thrush, 8 B. & C.) But if in any 
of course the statute of ^uds would material point the notice were defec- 
apply. A notice to quit is rather in- tive, its mere acceptance, apart from 
consistent than otherwise with the actual re-entry, would be without con- 
supposition of a surrender, as it shows sideration, except by virtue of a prior 
the intention of the parties that the and executory agreement, that if de- 
tenancy shall terminate in the usual fendant would give such a notice plain- 
way — ^not be destroyed before it arrives tiff would accept it, and would waive and 
at its r^ular termination. The ded- dispense with, and then did waive and 
sion went clearly, so far as the question dispense with, any other notice, &c., 
and surrender is concerned, upon the and that such substituted notice was 
distinction already adverted to between accordingly given. (Crore v. Wright, 
a surrender shown by agreement, and 8 A. & E. ; Kemhle v. Mills, 1 M. & 
one established by acts of the parties ; G.) But if the plea alleged a notice, 
forjper J^ay/ey, J. : *'Noac/wasdoing and replication showed a material 
by the landlord to show that he con- defect, and the rejoinder averred an 
sidered the old term at an end." agreement to receive such notice, there 
The distinction between notice and sur- would bea departure. (Smithy, Tanner, 
render is pointed out by the form of 3 M. & G.) Or, if the plea were tra- 
the plea of notice (Cadby v. Martinez, versed, there would be a failure in 
9 L. J., Q. B., 281), '' that the de- proof. (Home v. Wingfield, 3 M. 
mise was subject to a condition, that & G.) 

if the defendant should be desirous to In adverting now to the count for 

put an end to and determine the said use and occupation (which at the pre- 

lease, and should ^ve a month's no* sent day would doubtless be the form of 

tiee to the plaintiff of such his desire action adopted in such a case as Agard 

or intention, &c., the said demise v. King), it is proper to remind the 

should determine. That on, &c., and reader, that the nature of the action of 

six months, &c., the defendant did give, debt for rent (t. e. on a demise) has 
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previously been so fully considered, disclose the time in respect to whicli 
principally for the purpose of marking the daim arises ; and though in Doe 
with precision the requisites of each c^ism. P«^^, 9 M.&W., the particulars 
form of action, as to exhibit the were looked at to discover the fact, 
particular cases in which the one or they could not correctly be resorted to 
the other may be exclusively or advan- for that purpose. (Cahoan v. Bur/ard, 
tageously available: and it will have 12 M. & W.) Where, however, both 
been seen, that the action of debt for counts are inserted, and that upon the 
rent is more usually applicable than demise alleges that defendant entered, 
probably is generaUy presumed; for there would be an '* apparent viola- 
it is maintainable on a lease at will, tion " of the rule, assuming that 
and (qiuere, if not even in that case tenancy alone is sufSicient to support 
without occupation) upon a quantum this count (see poH), But it is oon- 
meruit rent ; notwithstanding the opi- ceived that this would not be so 
nion expressed contra in 6rt&«oiiv.£tr^, if the count on the demise did not 
3 Q. B. (see cases cited in the former allege that defendant entered, because, 
part of this note). There are, however, as he could not be liable in use and 
these essential requisites of that action occupation without entry (JSdge v. 
— ^viz., that where the defendant has oo< Strafford, 1 C. & J. ; Pinero v. Judeon, 
cupied, it should have been, at least, 6 Bi.; Sndth v. Twoart, 2 M. & G.; 
with the «»«m/ of the alleged lessor, and et vide post, p. 208), the two counts 
that, where he has not occupied, the would disclose causes of action so de- 
alleged lessor should have some legal ddedly distinct, that they would not, 
title to demise (though, as already seen, it is submitted, be in " apparent viola- 
tenancy at will would be sufficient); tion" of the general rule : the par- 
but as, in the absence of entry, use ticular rule applying to this case may 
and occupation cannot be maintained reasonably be interpreted as pointing 
(post), the only case in which the to the form of declaration which has 
count for use and occupation is, in long been invariably though unneces- 
point of law, the exclusive remedy, is sarily adopted — t. e, alleging entry. 
where the defendant has occupied the (Fide ante*) 

plaintiff's land without his assent ; It may be useful here to illustrate 
and in that case the contract can the origin of the action for %ise and 
only be implied from plaintiff's pro- occupation, as exhibited in those earlier 
prietorship of the premises, which cases, in which it will be observed 
must therefore be proved (see post). that the present statement of the con- 
In assumpsit the count for use and sideration as the occupation, became ne- 
occupation can never be joined with cessary, to obviate the objection that 
one disclosing a demise, as the declara- in assumpsit the cause of aetion must 
tion would then be bad for misjoinder, not appear founded on a demise or in 
The rule, Hil. T., 4 W. IV., " That the nature of rent ; and that the «i- 
counts on a demise, and for use and debitatus form could, in neither action, 
occupation of the same land for the be adopted for rent, because the de* 
same time, are not to be allowed," can claration would thus disclose a demise 
only therefore apply to debt. The which should be stated specially, and 
count for use and occupation will never that in either action it was not admis- 
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sible to dedare in the indebiiaiua 
fonn without stating some cause of 
action by which thealleged debtaccrued. 
In Brett t. Bead, Cro. Car. 343* 
the decburation alleged that defendant 
was indebted for rent arrerCt &e. ; after 
verdict (on general iseue only) judg- 
ment was arrested on that ground. 
(Fide Gibwn y. Kirk, 3 Q. B.) 
In Slack V. Bowsal, Cro. Jac. 668, 
the declaration alleged that defendant 
was indebted to plaintiff in 5/., pro 
redditu ante tuncdehito, &c. Moved in 
arrest of judgment that the count was 
bad, because not showing when the 
rent was due, nor on what contract, 
nor for what term. Yet because de- 
fendant had pleaded in confeemn and 
ayoidance, and it had been found for 
the plaintiff, the count was made good ; 
otherwise it was held it had not been 
good — t. e, even after verdict ; and it 
is added by Croke, J., '' No exception 
taken that the assumpsit was to pay a 
sum for rent, which is a real and special 
daty as strong as on a specialty, and 
in such case the action lies not without 
some other special cause of promise." 
In Read v. Johnson, 1 Lev. 155, Cro. 
Eliz. 242, the count stated that de- 
fendant was indebted to plaintiff ia so 
much, and in consideration thereof 
promised to pay. It appeared that 
plaintiff had leased land to defendant 
for a term, reserving rent, of which was 
in arrear, but that defendant had made 
no other promise but the contract upon 
the reservation. And, per Curiam, the 
action Hes not, for the proper action is 
debt. In the earlier cases, however, 
a special form of count was usually, 
though unnecessarily adopted, the deci- 
sions upon which are, at the present 
period, practically applicable in the 
common class of cases in which parol 
agreements ar^' necessarily declared 



upon specially, by reason of the daim 
being for repairs, &c., as well as for 
rent. In Symeocky, Payne, Cro. Eliz. 
786, the count in assumpsit stated 
that defendant, in consideration that 
the plaintiff had let to him lands for 
a year, promised him, ad tune et Undem, 
to pay pro/ormd terra predicts, at the 
year's end, 20/. All^;ed, in arrest of 
judgment, that the action lay not, for 
it appears to be for the retU for which 
debt lies. But all the Court held 
the action maintainable, for it is not 
a rent, but a sum in gross, the pro- 
mise being in consideration of the 
lease. (Afterwards, on another objec- 
tion, judgment was reversed.) Here, 
it will be observed, the sum might well 
have been considered as in gross, not a 
rent ; non constat but that rent was to 
be paid upon the lease, and that the 20/. 
was but in the nature of a premium, al- 
though to be paid at the end instead of 
(as usual) at the commencement of the 
term. This, ngean,yf9a after jwfyment. 
Acton V. Simon, Cro. Car. 415: as- 
sumpsit, that defendant, in consider- 
ation that plaintiff would demise to 
him, &c. for three years for the rent 
of 25/. a year, &c., promised to pay 
the rent, &c. : averment, that plaintiff 
demised in formd predictd, and that 
he enjoyed accordingly during the 
three years, and had not paid his 
rent: defendant pleaded a surrender 
before any rent due : found against him. 
Moved in arrest of judgment, that the 
action lay not, for that the real con- 
tract being executed the assumpsit, 
being personal, is determined. But the 
Court conceived the action lies, for it 
is a collateral and absolute promise^- 
but if it had been an implied promise, 
as on a sale of goods, &c. the action 
lay not. But there being an express 
promise aUeged and confessed, the 
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action lay. Sed Croke, J. dissentiente. 
It was also urged that if the action were 
maintainable defendant could not plead 
eviction or suspension of the rent by 
entry, &c. But all the Court denied 
this, for notwithstanding the promise 
it is a rent as before, and if it be deter* 
mined as a rent the promise for the 
rent is also discharged. Adjudged for 
plaint^. Here, it is to be observed, 
the promise being alleged in the exe- 
cutory form would appear on the 
pleadings to have been precedent and 
express. Nevertheless, it is doubtful 
what might have been the decision 
upon demurrer. It is conceived a pro- 
mise to pay rent in consideration of a 
demise discloses a hose ; and that 
the only other promise supportable is 
to pay the rent when it has accrued, 
t. e, on request. But that promise, it 
has already been seen, could not be de- 
clared upon, except in a count showing 
as the consideration either the lease 
and the accrual of the rent un- 
der it, or an agreement to pay in 
consideration of the occupation, and 
the subsequent occupation accord- 
ingly ; in which form it is conceived 
the count in the case just cited might 
correctly have been framed. Thus, in 
Chapman v. Southwick, 1 Lev. 204, 
the declaration in assumpsit stated that 
plaintiff's husband, seized in fee, had 
made a lease to L. and devised the 
reversion to the plaintiff: that L. 
having died, the house was empty and 
locked up, and defendant, pretending 
a title thereto under L., promised 
plaintiff that if he would consent that 
he should enjoy it, as L. had it, that 
he would become his tenant as L. was 
iind pay the arrears : that he consented 
and the defendant enjoyed, and had 
not paid so much due for rent, part 
before the promise and part afterwards. 



After verdict it was moved, in arrest df 
judgment, that it did not appear that 
plaintiff had any possession whereof 
to permit defendant to have the en- 
joyment, nor that defendant had any 
title, but that he so pretended, and 
that the promise was not to pay the 
rent accrued due, and that the declara- 
tion should have been in debt against 
defendant as assignee of the lease. 
But, per Curiam, the permitting him to 
enjoy by the devisee of the reversion 
was a good consideration, whether de- 
fendant had title under L. or not, and 
if he had no title it was the stronger 
consideration ; and the promise being 
express to become tenant as L. was, ex' 
tends to pay the rent due, as L. ought 
to have done ; and an action will lie on 
the express promise, notwithstanding 
that there is a lease. Here, it will be 
observed, the difficulty in declaring a 
debt on the demise against defendant 
as assignee of the lease (ante) would 
have been in proving the allegation 
of the assignment. At the present 
period such a special count is often 
necessary where defendant has taken 
posseZn durmg a period for which 
rent was accruing due, and as to which 
the mere occupation would not, without 
a previous executory agreement, be 
sufficient consideration for the promise 
to pay the whole of the rent which 
had begun to accrue before his occu- 
pation commenced (vide post). So 
in Johnson v. May, 3 Lev. 150, the 
declaration was on an assumpsit in 
consideration that the plaintiff would 
permit defendant to enjoy a copyhold 
estate of the plaintiff's, from, &c. pay- 
ing 50/, alleging the enjoyment and 
non-payment ; another count upon a 
quantum meruit for the same thing. To 
the latter the defendant pleaded, to the 
former demurred, on the ground that 
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as there appeared to have been a de> 
mise, debt should have been brought. 
The Court held the action lay, for that 
an express promise must have been 
proved^ and not a promise in law as 
arising out of the contract, which, it 
was agreed, did not lay. And the 
special promise was collateral — ^as an 
express covenant in a lease to pay rent. 
In Grobhamhow v. Norton, I Lev. 1799 
the declaration was on an assumpsit in 
consideration that plaintiff woidd per^ 
mit defendant to ef^oy suck land, and 
he would pay him qtunUum meruit: 
that he permitted him to enjoy it 
three years, and that it was worth 10/. 
per annum. It was moved, in arrest 
of judgment, that debt should have 
been brought : sed Curia contra, as also 
on the objection that the title should 
have been set out. Upon demurrer, 
however, eemble, the count might have 
been held bad. The distinction be- 
tween declaring in the special or com- 
mon form for use and occupation, and 
declaring on a demise (or on an agree- 
ment to become tenant, t. e. to occupy) 
b well illustrated in Edge v. Strafford, 
1 C. J., where the first count stated 
that in consideration that plaintiff u^ou^ 
demise, &c. for a certain term, to wit, 
of two years, &c. at a certain rent, &c. 
the defendant|iromtte(^<o become tenant 
to plaintiff and to enter* Averment, 
that plaintiff did demise to the defen- 
dant, &c. for the said term of two 
years, &c. Breach, that the defendant 
did not take possession, &c. or pay the 
rent. The second count was similar, 
but on an executed consideration, that 
plaintiff at request of defendant had so 
demised, &c. The third count was 
for use and occupation. The alleged 
demise was by parol, and within the 
Statute of Frauds in respect of the 
value of the premises, though not so 



as to the duration, which was '* two or 
three years :" defendant never entered ; 
and, per Curiam, " The legal operation 
of the agreement being that defendant's 
tenancy was not at all events to expire 
at the end of two years (as on a lease 
for two years simplieiter would be the 
ease), the consideration for the pro- 
mise, as set forth in the first count, is 
not truly stated, for though stated un- 
der a videlicet it is not the less mate- 
rial. In the second count there is the 
same error as to the duration of the 
term, but, as it is on an executed 
consideration, the variance under a 
videlicet is not material. But the 
count states the promise to be " that 
the defendant would enter and become 
tenant," The count does not allege 
an unqualified promise to pay so much 
at certain periods " (as in a count 
on a demise, vide ante), on which, 
perhaps, plaintiff might have sued, 
although the relation of landlord and 
tenant had never arisai between him 
and defendant," (it has already been 
seea that in debt on a demise even 
entry need not be aUeged, vide ante) — 
^' there is no promise to pay except as 
the consequence of tenancy, and as, 
upon the evidence, the defendant never 
became tenant, there is nothing stated 
in this count entitling plaintiff to any- 
thing but damages for the breach of 
the contract to become tenant. Then 
as to the count for use and occupation, 
which alleges * that the defendant was 
indebted to the plaxntiff fi»r rooms, &c. 
had, held, used, occupied, possessed 
and enjoyed by the defendant, at his 
request, and permission of the plain- 
tiff — is this true as to any of these 
words 7 Before entry by the lessee, the 
land remains in lessor, and lessee has no- 
thing in it ; the whole estate is in lessor 
and the possession is wholly in him.' 
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It has been already suggested that a the oount as between lessor and lessee 
count disclosing both a demise and a concurrent remedy with debt on a de* 
entry or occupation, may be doable, mise, wherever — if there were a vir- 
On the other hand a count (how* tual or actual demise for any period 
ever special its form) disclosing an — the allegation of entrf/ could^ sup- 
agreement to pay during the continu- posing it in that action traversable, 
ance of the tenancy or occupation, be proved, (Fide ante.) In Nation 
without disclosing that the tenancy v. Tozer, 1 C. M. & R. 175, it is said, 
was to subsist for any certain period — per Parke, B., " To support this action 
although it may, by stating for what it is necessary that there should have 
period the rent was reserved, indirectly been occupation by the defendant, his 
disclose what would be for each parti- agents, or under tenants, during the 
cular period of reservation equivalent period for which compensation is 
to a demise by operation of law — claimed, though it need not have been 
would substantially amount to the com- beneficially or even actually so en- 
mon count for use and occupation; and joyed, bat the defendant might have 
even though it disclosed only entrjf taken possession and continued to have 
or that tenancy which is established the right of actual occupation whenever 
by entry. (See ante, as to a demise.) he pleased to take it." In Pinero v. 
This is illustrated in such a count as Judeon, 6 Bi. 214, the defendants had 
that in Boot v. Wilson, 8 East, where held under a lease, but quitted before 
there was a special count stating that the period for which the action was 
in consideration that defendants had brought, which period was included in 
become and were tenants to plaintiff, the lease : the Court decided that the 
&c., they promised to pay the said rent count might be supported ; for (per 
during the continuance of such tenancy : Tindal, C. J.), '* by the statate, if the 
that they continued such ^6na»^« thence party holds or occupies he may be 
hitherto (or more correctly for one or saed in ' use and occupation ;' and we 
more years, &c.), bat had not paid, &c. determine that (the lease continuing) 
It was held that unless a plea denied he 'held.'" ''Actual occupation" (per 
the occupation as tenants it would be no Burroughs, J.) " is not necessary ; legal 
answer : and such tenancy was decided possession is sufficient, and the lessee 
to be proved by possession hamng been might (after entry) maintain trespass'* 
taken on the part of the defendants, Thisprinciple appears to apply not only 
though they had notconhntctfc^tnoceujMi- to the period of reservation during 
tion. The distinction between a special which the original entry occurred, bat 
count for use and occupation, and one to all succeeding reservations, or with 
disclosing, however argumentatively, reference to assignments, either of the 
a demise is practically important, be- reversion or the tenancy. (Post.) 
cause it is constantly requisite to declare And it is material to observe, that the 
specially in (tssumpsit on such agree- legal effect and import of the allega- 
ments for the purpose of including a tiou that defendant became and was a 
right of action for non-repair, &c. tenant, &c. is that he entered and took 

The word "held^' in the common possession and held under ^om^ terms of 

count for use and occupation, above tenancy (EdgeY.Str(ifihrd, I C.& J. ante, 

cited (Ed^e v. Strafford, ante), renders p. 205), whether at will, or, generally, 
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at acertain rent ; and tkis» even assuming 
that there was in terms no express 
letting for any period, would, as al- 
ready observed ante, he equivalent 
to a demise, either at will or for the 
period for which rent was re-payable. 
That the words imply that posseanon 
was taken appears to result not only 
from the case last cited, and from 
Pawley v. Walker, 5 T. R. ; CoUey 
y. Strettan, 2 B. & C. ; Brawn y. 
Cruny^f 5 Ta. ; Grainger y. ColUne, 6 
M. & W. ; HolfordY. Dvnnett, 7 ib. ; 
Bichardem y. Oifford, 1 A. & £. ; 
WaUu y. Broadbent, 4 ib. ; Beech y. 
White, 12 ib, ; Brydgee y. Lewie, 3 
Q. B. ; Jackson y. Coblin, 8 M. & 
W. ; White y. Nieholeon, 4 M. & G. ; 
but from the authority of Littleton, 
{ante), which clearly establishes that, 
however a man may be liable on 
a lease before he becomes tenant 
under it, he doea not become tenant 
under it untU he has entered and taken 
possession. It is not, therefore, easy 
to explain why in Braehier y. Jackson, 
6 M. & W. — ^where, however, this point 
was not adverted to — upona count which 
stated that defendant became and was 
tenant to the plaintiff upon certain 
terms contained in an agreement which 
was deemed not to be a lease, it should 
have been deemed necessary to nonsuit 
the plaintiff by reason of its not being 
allowable to amend by inserting the 
all^ation that defendant *' entered 
under the agreement, &c." It is 
proper here to remark, that where it is 
stated that defendant held or became 
tenant on certain terms, and in consi- 
deration thereof promised, &c. either 
non assumpsit or non tenuit will put 
the holding or tenancy under those 
terms in issue (Richardson v. Gifford^ 
1 A. & £. ; WalUs v. Broadbent, 4 
A. & £.), so that both pleas willnot be 



allowed, and it will be best to plead 
non assumpsit, {Brydges v. Lewis, 
3 Q. B.) But then, tiie averment in 
such a count that defendant continued 
tenant during the time in respect to 
which the claim arises would not be 
an issue under non assumpsit, and 
on this point the decision in Boot v. 
Wilson cannot be relied upon, viz, 
that to such a count a plea showing 
that before the expiration of the period 
for which the rent claimed on one 
entire reservation accrued, the right 
to receive it had determined, would 
amount to the general issue. Though 
if it be stated that in consideration that 
defendant has occupied for a certain 
period, he promised to pay for that 
period — the count, however special its 
form, is but equivalent to the common 
count, and any defence disclosing that 
no rent ever was due is admissible 
under the general issue. {Reetey, Bird, 
1 C. M. & R.) If, as is usual, but per- 
haps inartificial, an agreement be set 
out with the ordinary averment of 
mutual promises to perform it, and a 
subsequent allegation of occupation or 
tenancy under it, the latter allegation 
must be specifically traversed to be put 
in issue, provided the agreement be 
not upon the face of it invalid and 
nugatory, as on account of its relating 
to a subject matter requiring a specialty 
(Birdr,Higginson, 2 A. &£. and 6 ib.) 
or by reason of the Statute of Frauds, 
in which cases, of course, the mutual 
promises to perform it will be also 
nugatory ; and the promise to perform 
it will only be supportable by reason 
of the defendant's becoming and being 
tenant, or occupying, &c., under the 
terms of the agreement, so that the 
promise ought to be laid subsequent to 
the statementof such tenancy or occupa- 
tion " in consideration of the premises," 
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t . e. of the agreement and of the occn* 
pation under it, both together consti- 
tuting the agreement : which, so far as 
it is applicable, will be binding during 
the continuance of the tenancy under 
it even though per se inoperatiTe. 
(Colletf y. SirettoH, 2 B. & C. ; Rich- 
ardwn v. Giford, 1 A. & C. : JFallis 
Y. Broadbenif 4 ib. ; Beech v. Wkite^ 
12 ih.; Holford y. Dunnett, 7 ib, ; 
Brydges y. Lewis, ^ Q. B.) If the 
promise be so stated, non (umtmpnt 
will put in issue the i^reement, and 
the tenancy under it : if it be not so 
stated, the count will be bad after 
yerdict, supposing the agreement not 
per se yalid (mde ante) ; and if 
it be so yalid, the count will be bad 
after yerdict if it disclose a demise. 
But the entry, which must be proyed 
under the general issue upon the 
common count, along with some yir- 
tual or actual demise for the period in 
respect to which the claim arises, must 
appear, whereyer continual occupa- 
tion for the whole period cannot be 
shown. And the entry must appear 
to haye been with the intent of taking 
possession. In Smith y. Twoart, 2 
M. & G. 841, the lessee had sent in a 
seryant to clean the house (haying 
obtained the key for that purpose from 
the former tenant, who had underlet), 
and had papered one room. This was 
deemed sufficient for the count. And, 
per Tindid, C. J., *' The words of the 
statute are ' held or occupied.' How 
can it be said here that there was no 
entry V* " The defendant was entitled 
to possession, and there was some eyi- 
dence whence the jury might infer 
occupation. If the party enters, and 
has the means of occupying, it is suf- 
ficient." So, per Curiam, Surplice y. 
Famw&rth, ** A man may be liable in 
use and occupation without a single 



hour's occupation." See also Packer 
y. Gibbims, and Izwi y. Chrtcn 
(poit). 

The preceding cases relate to the 
import of the count in its primary and 
more simple application ; t. e. in cases 
where it can be proyed that the de- 
fendant *'held'* the premises during 
the whole period for which remunerar 
tion is claimed. Those cases pro- 
ceeded, it will haye been perceiyed, upon 
the principle that the possession once 
taken continues in law, although it hove 
terminated in fact, proyided the right 
of possession remain. And possession 
by lessee's under-tenants, or his receipt 
of rent from tenants, would be equiyalent 
eyen to an actual occupation by him- 
self, and would support the aU^tion 
that he " used and occupied." (Bull 
y. Sibbe, 8 T. R. ; Nation y. Tozer, 
cited ante; Waring y. King, 8 M. & 
W.; Ibbe y. Richardson, 9 ib.; Christy 
y. Tancred, 9 ib. & 10 ib.) But where 
the lessee has assigned his term — 
and a term, it has been seen, must 
always yirtually exist whereyer any 
rent is periodically reseired, and the 
assignee has entered — ^the possession 
is no longer in the lessee, who has 
ceased to be ** tenant of " or to "hold" 
the premises ; so that, it should 
seem, though he remains liable in debt 
on the demise by force of privity 
of contract alone — privity of estate 
having been transferred (nide ante, 
as to a demise) — he cannot after- 
wards be sued in use and occupation, 
even for the rent which was accruing 
at the time of the assignee's entry. 
Nor, it should seem, would a special 
count, as in Boot y. Wilson (ante), 
be sufficient, for it would render 
requisite the averment of the con- 
tmuance of the tenancy for the whole 
period ; an objeetion» howeyer, whidi 
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would not apply to a count (however 
incorrect, or at least inartificial, its 
form) stating an agreement, and aver- 
ring that defendant became and was 
tenant under it, and in considera- 
tion thereof promised, &c. The as- 
signee, on the other hand, after entry 
is liable in this form of action to the 
lessor, who could not, however, sue an 
under lessee in any form of action, 
nor could the assignee be liable to 
the lessee in this form of action 
until obliged to pay rent to the les- 
sor by constructive eviction (vide ante, 
as to a demise). With respect, how- 
ever, to the rent which was accruing 
at the time of the assignee's entry, it 
should seem questionable if the as- 
signee could be sued in use and occu- 
pation any more than the lessee, though 
either would be liable in debt on the 
(actual or virtual) demise (ante) ; be- 
cause, by the count for use and occupa- 
tion, the liability is rested entirely in 
the executed consideration of the de- 
fendant's having "held" or "occu- 
pied,** and the rent on each reser- 
vation is an entire contract, and so 
far as that particular rent is con- 
cerned may be called, perhaps, a term 
(ante), and there cannot be appor- 
tionment in respect to time (ante). 
Now, the consideration for the as- 
signees paying the whole rent for a 
period of reservation, during part of 
which he did not have any interest 
in the premises, would be not merely 
his occupation for the residue of that 
particular period of reservation, but 
his acquiring the interest and estate in 
and for the residue of the entire term ; 
and the same observations apply as to 
the position of the lessee in such a case. 
In such cases, therefore, some special 
count would be requisite, and any such 
count must (usually) argumentatively 



allege either use and occupation by de- 
fendants, or the assignment of an actual 
or virtual term to him. Thus mNaish 
V. Tathck, 2 H. Bl. the first count, 
in assumpsit, alleged that defendant was 
indebted to plaintiff for the use, &c. of 
premises of the plaintiff, used, &c. " as 
well by one A. whose term and estate 
therein the defendants afterwards had, 
as by the defendants at their request, 
and as tenants thereof respectively to 
the plaintiff and by her permission ;'* 
and the second count was also in 
the indebitatus form for use and oc- 
cupation by A., " whose estate, term, 
and interest the defendants had," come 
to the defendants. It appeared that 
A. being tenant to the plaintiff for a 
year, at a yearly rent, the defendants, 
her assignees in bankruptcy, entered in 
the middle of, and continued in the oc- 
cupation for, the remainder of the year. 
The Court entered a nonsuit, and in 
giying judgment rely principally upon 
the fact that the defendants' request for 
the "occupation of A., a stranger, for 
whose occapaiionprimd facie, they were 
not bound to make a satisfaction," was 
not proved : but supposing that request 
to have been material, the allegation as 
to the transfer of A.'s estate and inter- 
est to the defendants would have been 
repugnant and inconsistent, because A. 
would appear to have been then under 
tenant or agent, and the estate and 
interest would have been originally de- 
fendant's. (Bull V. Sibbs, et alia, cited 
ante,) And the count was either for 
this reason bad for ambiguity or dupli- 
city, or, rejecting the latter allegations 
as to the assignment, was only an 
argumentative count for use and occu- 
pation by the defendants themselves, 
as proof that a person had occupied a^ 
their revest would amount to actual 
occupation by them. The real reason 
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of the peculiar form of l^e dedans 
tion was doubtkas to obviate the 
objection already referred to, whidi» 
however, does not appear to have 
been adverted to, and the point ap 
pears to have escaped attention. The 
Court observed : — '* The allegation as 
to the transfer of the estate, &c., 
wonld probably have been relied on 
after verdict. Loose, informal, and 
indistinct as it is, it might serve to 
introduce at the trial that A. was 
tenant for a year at a yearly rent, 
payable at the end of the year, and 
that the defendants, having entered 
into po98esnon as assignees, became 
assignees of the lease, and bound to 
pay the rent which became dtte after 
the assignment. It might then be 
with great colour urged that rent due 
is recoverable in an action for use and 
occupation" (no allusion is made, it 
will be observed, to the objection above 
stated) ; *' but we are of opinion that 
the circumstances under which the de- 
fendants succeeded to the occupation 
will not prove or dispense witii the 
proof that the occupation was at the 
request of the defendants." This 
reason, it has already been noticed, 
was quite irrelevant upon the form of 
the declaration, and was based upon a 
notion in respect to which, as the cases 
already cited shew {Finero v. Judsan, 
et aHa ante ; and Gibson v. Courthope, 
post), the case has long been over- 
ruled — viz., that aetuai occupation is 
necessary to sustain the count for use 
and occupation. It will be observed 
that if, in Naish v. Tathck, plaintiff 
had declared upon a demise and its 
assignment, according to the principles 
ifinstrated in an eailier part of this 
note, he wonld have succeeded; or« 
i^ain, perhaps, if he had declared, as 
in Booi v. WXlsom {ante), the same 



proof woidd equalty have acqpported 
a declaration — i. e. on the assign- 
ment oi the term of one year created 
by the entry under a yearly rent. 
Again, in Gibson v. Courthope, 1 D. & 
B., it was held that under similar dr- 
emnstanoes the plaintiff could recover 
for the whole year under the count for 
use and occupation in its common form, 
to which, it has already been observed, 
the count in Naish v. Tatlock BxgOr 
mentatively amounted; for, per Curiaan, 
" The assignees take the tenants' con- 
tract with all its liabilities, and stand 
precisely in the situation in which he 
would have been." It is to be ob- 
served, however, that the only objection 
taken was the untenable one that the 
count is not maintainable except in 
respect of actual occupation, and that 
the rent was reserved half-yearly. In 
How V. Kennett, 3 A. & E., 660, the 
evidence upon the common count for use 
and occupation was, that a tenant &om 
year to year, at a rent payable quarterly, 
assigned his term to the defendants 
(trustees for his creditors), who only 
put a man in possession to take care 
of the goods until they were sold, 
which was in the next ensuing quarter : 
the Court held the action not sup- 
portable for the rent afterwards accrn^ 
ing, two of the judges assigning as 
one reason for their decision the neces- 
nty for actual occupation, a reason 
which, it has already been seen, would 
not now be considered valid, and upon 
which one of those two judges dted 
Naish V. Tatlock, without referring to 
Gibson V. Courthope ; the dieta^ how- 
ever in l^at point were clearly obHer, 
as the Court considered that the de- 
fmdaats had not really taken posses- 
sion; for, per Patteson, J., ''The 
questi^a whether the conduct of the 
defendants did not amount to an actual 
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possession — supposing by that 
it is meant whether the parties so 
understood the transaction — ^was in 
effect left to the yary, the direction 
having been that the question was 
whether the defendants had so con- 
ducted themselves as to lead plaintiff 
reasonably to beheTe, and whether he 
did believe that they intended to be- 
come tenants on the terms of the ort- 
ffinal tenancy." And» per Littledale, 
J., " It was for the jury> whether the 
defendants in fact occupied ae tenanUt 
or merely for the purpose of selling 
the goods. If they took the premises 
under the assignment^ use and occu- 
pation lies ; but if they merely used 
them to sell the goods, it does not 
necessarily follow that they are liable 
in this form of action. Perhaps an 
action of debt might lie, the declara- 
tion stating the term was assigned to 
the defendants . " It should be observed 
that not a Httle of the discussion was 
as to whether the defendants were in 
fiict assignees of the term at all. And 
this leads to the observation that as, by 
statute, assignees in bankruptcy are not 
Uable at all, unless they have entered 
and actually taken possession (see notes 
to Thursby v. Plant, Wms. Saund.), 
they will be liable, if at all, on the 
count for use and occupation, except 
as to the rent accruing at the time of 
their entry. In the recent case of 
Atkins V. Humfphrey, 14 L. J., C. P^ 
the declaration against defendants as 
executors was in a form similar to 
that adopted in Naish v. Tatloek, and 
stated that they, as executors, were 
indebted to plaintiff for the use, frc, 
of premises, &c., of plaintiff by them 
as executors as aforesaid, held of plain- 
tiff for a long time before then elapaed, 
under and by virtue of a certain de- 
mise thereof theretofore made to (the 



testator), and thefeiq>on9 in considera* 
tion of the premises, the defendant^ 
as executoiB, piamised, &c. On ge- 
neral demurrer, the Court said, '* The 
count is not bad, for a state of circum- 
stances can be conceived in which 
plaintiff's claim in such a form would 
be supportable. It is sufficient if de- 
fendants have held, and the coxmt 
states a demise to the testator, under 
which it IB stated they held, without 
saying that they entered. If they do 
not give up the land the assets are 
liable, although they may not be in 
actual occupation of the premises; and 
if they never entered, they could be 
onfy liable out of the assets. The 
count would be sustained by proof of 
a demise to the testator, and the ac- 
cruing of rent under it after his death." 
It is to be observed that the count 
would doubtless have been bad on 
special demurrer, but that it would in 
any such case as Naish v. Tatlock 
be in substance good. It would argu- 
mentatively amount to the common 
count alleging that defendants, as exe- 
cutors, held, &c., and query (for the 
reason already referred to) if it would 
have been applicable with respect to 
the reservation accruing due at the 
time of the decease. It seems that in 
such a case {Werner v. Humphrey, 3 
M. & 6. and vide ante) the only proper 
way of declaring is on the demise, (xt, 
less correctly perhaps, in the form 
illustrated in Boot v. Wilson; at least, 
it would not be sufficient, it is submitted, ^ 
to adopt various counts for use and 
occupation in the common form for use 
and occupation by the testator, and 
another for use and occupation by the 
ezeoutors as sucks for the rent would 
not be divisible, though it may be a. 
question how far one sueh count, stating 
^ considerKtioi^ jointly as occupation 
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bj the testators and by the executors 
as such> would answer the purpose. 
(Marte y. James, 1 1 M. & W. ; Webber 
T. TiveU, Wms. & Saund.) It is to 
be observed that if an executor be liable 
perwnally, he will be so in this count 
for use and occupation in its common 
form, as he is not so liable without entry 
{JFoUaeton v. HakeweU, 3 M. & 6.). 

The legal effect of the allegation in 
the count, that defendant '' held/' and 
the distinction between liability , and 
tenancy under a demise, becomes prac- 
tically important, in cases where de- 
fendant has not actually occupied du- 
ring the whole period for which the 
claim arises, either by reason of his 
never having occupied, or by reason of 
his having previously ceased to occupy. 
Thus, in the case of co-executors who 
when sued personally, are not liable, 
except by their own occupation; the 
entry of one is no entry as to the 
other : and though both may be liable 
on the demise^ both cannot be sued in 
use and occupation, unless the entry of 
one were with the assent of the other. 
Nation v. Tozer, 2 C. & M., Homidge 
y. WiUon, 11 A. & E. ; Wollaston v. 
Hakewelly 3 M. & G. So when one 
of two joint tenants occupies after the 
. end of his term, the other it seems 
cannot be liable on this count (on which 
alone, if at all, he under such circum- 
stances could be sued), unless the oc- 
cupation were with his assent, Christy 
y. Tancred, 9 M. & W. and 12 ib. 
The distinction has already been ob- 
served between an assignee and an un- 
der tenant; and the distinction between 
a co-tenant and an under tenant is il- 
lustrated in this — that the holding one 
of the latter will render his lessor liable 
with or without his assent, Ibbs v. 
Richardson, 9 M. & W. 

The foregoing remarks having refer- 



ence to the remedy in case of assign- 
ment of the tenancy, it may here appro- 
priately be observed that they have an 
analogous application in the case of the 
assignment of the reversion pending a 
tenancy for any term certain, although 
as to the reservation accruing due at 
the time, the count as a demise seems 
the more correct form of action {ante), 
because the liability to pay the whole 
of the rent for the current reser- 
vation to the assignee arises not by 
reason of the occupation or holding 
under him for the residue of the period, 
but by reason of the obligation legally 
attaching to a term created either by 
express demise, or by legal implication 
— Mortimer Y. Preedy, 3 M. & W.,per 
Parke, B. In such cases, the one 
mode of declaring is that exemplified 
in Boot V. Wilson, ante; vide Buck- 
worth V. Simpson, 1 C. M. & B. ; 
Brydges v. Lewis, 3 Q. B. In the 
case last cited, the declaration having 
simply stated a tenancy by defendant 
to plaintiff under certain terms set 
forth, in consideration whereof the 
defendant promised to perform those 
terms, the defendant, put to his 
election between non assumpsit and 
non tenuit, chose the latter, and was 
defeated at the trial, because it was 
held (and ultimately determined by 
the Court) that the question whe- 
ther the defendant, who was tenant to 
the former owner of the fee under a 
parol lease, were rendered liable to the 
plaintiff, on a transfer to him of the 
reversion, could not be raised on non 
tenuit. And {per Lord Denman, C. J.) 
" There is no doubt but that the de- 
fendant became tenant to the plaintiff 
upon the terms contained in the lease 
under which he entered. There is no 
plea of non assumpsit raising any quesr 
tion as to the existence of a contract 
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general non tenuit and turn aumnptii the acts and mutual assent of the 

would raise in such a case the same parties. 

issue : for (t. e. in general) the promise Upon the prindple already adverted 
is a legal inference resulting from the to^ with reference to the rent for a 
tenancy ; but in this peculiar case it is period of reservation during which the 
questionable whether any promise in tenant as an assignee enters^ it perhaps 
law results from the tenancy, or whe- may be questioned whether thU count 
iher any promise in fact would have a is maintainable where, under an ao- 
suffident consideration to sustain it. tual or virtual term under which de- 
The issues therefore were clearly dif- fendant has once been in possession 
ferent ; and ought not to have been of the premises, a substantial portion 
allowed. Non assumpnt would have of them has been consumed or other- 
raised the real question. Whether wise destroyed; because it is con- 
that plea would have precluded trar ceived that upon the proof it must 
verse of the tenancy we need not de- appear that the liability would be by 
cide.'' In such a case it is not virtue of the demise, t. e. of the estate 
unusual, but, it is apprehended, is and interest acquired for the t0Ao^^er»i>^ 
inartificial, to set out in the count not by reason of the occupation on 
(as in WaUis v. Broadbent, 4 A. & holding (which, indeed, could not be 
E., 878) an agreement by which a proved), of the premises as originally 
^rmer owner of the premises agreed demised ; so that, in fact, there would 
to let and defendants to take them, to be no liability on the executed con- 
hold from a certain time, at an annual sideration stated in the count : t . e. , 
rent — ^the agreement to continue in one of mere holding or occupation., 
force from year to year, and containing This point (which is one as to the 
certain conditions, &c., with an aver- form of action only) does not appear 
ment that defendants entered and en- to have been raised in the varioua. 
joyed as tenants under the former recent cases (cited post) on this sub-- 
owner; on whose death plaintiff be- ject, which have rather been on th% 
came owner of the premises : and law than the pleading ; but it ap-^ 
thereupon in consideration that plain- pears to have been determined that 
tiff would permit defendants to hold the count is only applicable under 
and enjoy the premises (see Chapnum such circumstances by reason of the 
V. Sauthwick^ et aUa, ante) at, &c., word **held:** and it is apprehended 
upon the terms and conditions before that this does not obviate the diffi- 
mentioned the defendants promised to culty adverted to, and that in such 
abide by and perform all other the said cases' the count should be in debt 
conditions, &c. That defendants did on the demise. Thus in Baker v, 
so hold and enjoy by permission of Holtzapphel, 4 Taunt. 45, a tenant 
plainti^t &c. On non assumpsit it from year to year was held liable 
was held that the original agree- on this count — though in the second 
ment in such a case would be in issue ; quarter the premises were burnt down 
but it seems if the declaration were — for the whole year's rent. The 
on the demise created by implication Court, indeed, appeared there to put 
of law (ante) it would be sufficient the decision partly on the occupatioil 
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Bsnng oontiiiued, of what they deemed 
tiie main subject of demise^ vig, the 
land : for^ per Mansfield, G. J. : 
** There was no offer on the defendant's 
part to deliver up the land?^ But in 
Itan V. Oorim, 5 B. N, C. 506, where 
exactly the same decision, on substan- 
tially similar fkcts, was pronounced, it 
appears to have been rested greatly, if 
not entirely, on the continuance of the 
holding, for, per Tindtd, C. J. : ** The 
statute (11 Geo. II., 19,) enables land- 
lords to recover on this count satis- 
fiiction for lands, &c. * held' or ' oc- 
cupied.' So that it seems to follow 
that if there is an actual holding, and 
the power to * occupy,* and * enjoy* is 
given by the landlord, so far as de- 
pends on him the action is maintain- 
able. And here nothing was done by 
the landlord to take away the continu- 
ance of the occupation or enjoyment by 
the tenant." It is to be observed, 
however, that in this case it is added, 
'* Though in Baker v. Holtzapphel, 
some stress is laid on the fact that the 
land was in existence, and that there 
was no offer on the part of the de- 
fendant to give it up : so it might he 
said ffi the present case,^* (though in 
tiiis case the tenancy had only been of 
a Jhor) : yet more recent cases have 
entirely disembarrassed the question 
of any considerations as to occupation, 
and have rested it wholly upon the 
holding : for in Surplice v. Famsworth, 
7 M. & G. the Gourt of Gommon 
Fleas held that the count was sustain- 
able for the whole of the rent accruing 
under a yearly tenancy constituted by a 
parol agreement, though during part of 
tlie period the premises had become 
useless through the d^ult of tiie 
landlord: ssid per Tind(d, G. J. : "It 
is impossible to hold that the tenancy 
did not continue in tMs case, and that 



the rent was not payable. The action 
here is founded on an agreement to 
hold for a term not expired,** (de- 
fendant having, it is to be observed, 
given up possession when the premises 
became useless) . " The cases show that 
the action wOl lie though there is no 
actual occupation** And in Hart v. 
Windsor, 12 M. & W. 84, where, under 
similar circumstances, the defendant 
was held liable ; the count, it should 
be observed, was in debt on the demise, 
and the decision was founded on au- 
thorities in which the action was always 
in that form. 

Hitherto the form of action has 
been considered rather in connection 
with the action of debt on a demise. 
There are other points in which the 
two actions not only have no affinity, 
but are directly opposed in principle. 
It has been seen that the very allegation 
of a lease implies a right and a recer" 
sion in the lessor (ante). But the 
count for use and occupation does 
not allege that the premises were fAe 
plaintiff^ s: but that defendant held, 
&c. by his permission. It follows 
that nil habuit in tenementis is a bad 
plea in this action : which was decided 
in Lewis v. Wittis, 1 "Wilson, 314, 
confirmed in 0«rf iff v. Spitty, 1 B.N.C. 
17, where, per Tindal, G. J. : " This 
is an action for a bygone consideration : 
the declaration states, 'that defendant 
is indebted for the use and occupation 
of premises (not saying • of the plaxn- 
tiff*) enjoyed at his revest by per*- 
mission of plaintiff.** On the other 
hand, where the defendant received 
possession fVom one who had derived 
no title at all' from the real owner, the 
latter can on t±ds connt recover (as 
after ejectment, he could, against 
either, recover the mesne profits), be- 
cause as he could eject both defendant 
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and the party who gave him possessioii 
tile defendant cannot be said not to 
occapy ** by the permission of phnn- 
tiff :" and so a person mi^ be sued on 
this count both to the party who put 
him into possession^ and also to the 
paramount rightful owner, having a 
right of indemnity against the party 
who put him in possession. (Per 
Parke, B. arguendo, Elliott ▼. Kemp, 
7 M. & W. 309, et vide Doe d. 
Harlow et alia, ante,) If the legal 
owner, however, ha^ permitted ano* 
l^er to dispose of the possession as 
ostensible owner, so that a tenancy 
at will ctm be inferred — (which, as 
shown already, is a good title out 
of which to demise) — ^the defendant 
will be an under lessee, as between 
whom and the ovmer or original lessor 
there can be no implied privity by 
reason of the interposition of the ex- 
press privity between the lessee and his 
intermediate lessor: to whom alone, 
therefore, in that case, the lessee will 
be liable. 

The essential allegation in this count 
is that the defendant held, &c. ''by the 
permisnonof the plaintiff^;*' liie neces- 
sity for which averment would not it 
seems be superseded bya statement that 
defendant occupied '* premises of the 
plaintiff;^* which might be true without 
there being any privity between him 
and the defendant. Thus in Dams y. 
Mwgan, 4 B. & C. the count did not 
allege that defendant occupied, &c. a 
watercourse, &c. '< of the plaintiff," but 
that he had occupied, &c. "by the per^ 
mission of the plaintiff;" vxAper Cth 
riam : "That enjoyment was a bemfit to 
^fendant though no detriment to 
plaintiff, and, therefore,** (see also Wil" 
kinaon y. Olivera, 1 B. N. C.) " a good 
ocmsideration for the lii^it^ (or pro* 
mise) to pay." It is h%hly inqBortant 



to observe that the necessify or suffi- 
ciency of the allegations allnded to 
depends on a main principle of the law 
of landlord and tenant; that occupar 
tion or enjoyment under a man pre- 
cludes, while such occupation or enjoy^ 
ment endures, or until it is terminated 
by an express disclaimer and disavowal 
of its being under plaintiff — ^any ques- 
tion, as to his tiiie to the premises. 
Thus in Davie y. Morgan, the Court 
say: "The defendant having (mce 
entered, under plaintiff, upon the use 
of the vratercourse, and continued to 
enjoy the benefit of it, he must be taken 
to haye continued the enjojrment of 
it by the permission of the plaintiff : 
unless there appear some unequiyocal 
act on the part of defendant to show 
that he ceased so to enjoy." 

But on this count the plaintiff cannot 
reooyer, if, though he let defendant into 
possession, he appeared only to act as 
the agent of another, for in such case 
the defendant occupied "by permis- 
sion " of the principal, not the agent. 
It seems, therefore, to have been use- 
less in Evatis y. Evans, 3 A, & E. 132, 
to have two counts, one alleging only 
that defendant occupied premises by 
the permission of plaintiffs, and the 
other charging him for premises "of 
the plaintiffs by the defendant, and by 
the permission of ^ plaintiff, used, 
&c. ;" for the fact being that the defen- 
dant had entered and occupied under a 
letting by plaintiff ae agent for the 
oumer-^e Court held him equally 
precluded from reooyering on the one 
count as on the oilier, for (j^^r Co/e^ 
ridge, J.), "The question here is 
whether the ' sufferance or permis- 
sion,' which is the ground of oeHon, 
was in feet the 'pwmission or suffer- 
ance ' of pUnnt^s** And a distinc- 
tion' was drown bet«veen.an oeetipation 
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hypermimon, for which, as for an exe- 
euted consideradon, this count is alone 
to be supported, and a previous agree- 
ment for a permission, which might, or 
might not, even if invalid and futile, 
support an action on an executory 
agreement ; for (per Littledale, J.) " If 
you put the case as that of a contract 
made with persons not having title 
for a mere permisHon to occupy, 
should not the plaintiffs have declared 
on a special agreement ?" And (per 
Pattesorij J.) " The question of fact is, 
bj whose permUHon did the occupation 
take place, and by whom was the con- 
tract (t. e. for the occupation) made ?" 
In the case above cited it had ap« 
peared that the defendant entered un- 
der the conditions of a sale (by auction) 
by the plaintiffs, such conditions ex- 
pressing that the premises were so let 
by the plaintiffs' auctioneers, and (per 
Lord Denman, C. J.) " It cannot be 
doubted defendant knew that another 
person was the owner. Then come the 
words (in the agreement of letting) 
'the rent to be paid to (plaintiffs') 
auctioneers,' and then followed the 
words 'approved by me' (t. e. the 
owner). Looking at these conditions, 
(which in fact constituted the agree- 
ment) there is no proof that defendant 
considered he should hold from plain- 
tiffs ; on the contrary, the signature of 
the owner showed that defendant was 
not to hold from them." And (per 
Littledale, J.) '' They are only agents ; 
the lessor is the owner ; he is therefore 
the only person to sue." So, (per 
Patteson, J.) " If the plaintiffs let for 
themselves why is the owner's name 
added? The document does not say 
by whom the premises are to be let. 
The rent is to be paid to the plaintiffs, 
but that is by way of direction from 
the owner." It must here be observed. 



however, that the ground was not that 
the third party was owner, but that he 
was principal, i, e, that there was no 
contract with the plaintiff, and that he 
did not let defendant into possession 
except as the agent of another. 

Upon these principles, therefore, it 
is only necessary upon this count to 
prove the legal ownership on the part 
of the plaintiff, when by reason of 
there having been no original privity 
between him and defendant, the latter 
having been let into possession by a 
third party, that proof is an essential 
ingredient in the evidence that, for the 
period during which the claim extends, 
the defendant " occupied or held," 
by the permission of the plaintiff. 
This may be the case either where the 
defendant received possession from 
one who was not tenant at all, nor had 
any title or estate, or from one who was 
strictly tenant at will, or from one who 
had a title but has since transferred it 
to plaintiff. In the latter case, of the 
transfer of the title to the reversion, 
pending a tenancy, of course the count 
will be maintainable by the assignee 
after notice of such transfer. (Lumley v. 
Hodgson, 16 East, 29.) But it seems 
that it would not be supportable in 
respect of occupation before plaintiff's 
title commenced (presuming that he 
did not let defendant into possession), 
for in such case the occupation cannot 
have been ** by the permission of plain- 
tiff" (Mortimer v. Preedy, 3 M. & W. 
605) ; and even although the claim 
were in respect to an entire reservation 
of rent, accruing due during a period 
in some part of which the plain- 
tiff's title commenced, the objection 
would, it is apprehended, apply ana- 
logous to that already alluded to as 
arising in the case of transfer of 
the tenancy, and could only be ob- 
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viated in the words there — and in the 
case last cited — suggested; i. e. by 
declaring on the demise and on the 
aesiffnment. Where the title of the 
plaintifF existed before the tenancy 
of defendant, so that the right of 
action cannot be as assignee of the 
reversion, the person who let de- 
fendant into possession must either 
have had no title or only that of a 
strict tenant at will, in the latter case 
a demand being necessary to defeat 
the intermediate estate, and destroy 
the express privity it interposes be- 
tween the owner and the tenant. Where 
the defendant received possession firom 
a party who had not even the title of 
tenant at will, no demand is necessary 
on the part of the plaintiff. In these 
cases proof of his ownership is essen- 
tial. It has already been seen that in 
the two latter cases a claim cannot be 
in the nature of rent, but of remunera' 
turn for occupation. 

It is here appropriate to observe 
that wherever legal ownership is an 
essential ingredient in the proof of the 
allegation that defendant held and 
occupied, &c., by the permission of 
the plaintiff, it arises upon the general 
issue. For any plea upon this count is 
specially demurrable which does not 
confess the enjoyment to have been 
by permission of the plaintiff ; and 
any defence disputing that allegation 
may be proved upon the general issue, 
while any defence ctdmitting that alle- 
gation must be specially pleaded, unless 
contravening some other essential alle- 
gation in the count. Thus, in Wad- 
dihve V. Bamett, 2 B. N. C, under 
non assumpsit the defendant tendered 
evidence, in answer to this count, that 
before the tenancy commenced the pro- 
perty had been mortgaged to one who 
had given notice to defendant to pay 



to him all rent due or that should 
become due. It was said by the Court, 
''A special plea of these facts as to 
the rent not due at the time of notice 
would not be a confession of the mate- 
rial all^;ation in the declaration that 
the defendant occupied by permission 
of the plaintiff ; and if the plea sug- 
gested were to go on as it ought strictly 
to do, * vnthout this that the defendant 
occupied by permission of the plaintiff,' 
that would be in effect a denial of the 
contract. Under the new rules the 
general issue here denies * the matter 
of fact whence the promise arises by 
operation of law,' t . e, * that the de- 
fendant occupied, &c., by permission 
of the plaintiff.' But as to the rent 
due before the notice, the same con- 
struction of the rules of pleading does 
not apply, for as to such arrears the 
occupation had already taken place, 
and had been, in fact, * by the permis- 
sion of the plaintiff,' under whom de- 
fendant was let into possession. As to 
this by-gone rent, the defence does not 
amount to denial but confession and 
avoidance of that allegation, and should 
be specially pleaded." And so in 
Newport v. Harleyt 14 L. J., Q. B., 
the principle was laid down, and it was 
said per Coleridge^ J., "that the de- 
fendant having taken possession of and 
held the premises under and by the 
permission of plaintiff, those two facts 
clearly made defendant liable to the 
latter, at least primd fade ; and that 
if there were anything to rebut that 
case " (as a notice from one who had 
recovered the premises in ejectment), 
'' it should be specially pleaded." 
Upon this principle it should seem 
that, in Mortimer v. Preedy, the plea 
" that the tenancy was determined l^ 
operation of law before the plaantitf 
had any interest in the premises, and 
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before any rent was due to Iiiin/' was 
Beedlesslj added to the general iasne 
(fiunigli it was not demuired to), as it 
showed the occupation not to have 
been " by ike permMon of plaintiff/' 
80 as to a plea that the occupation was 
under a demise from one who, before 
tiie rent accrued, assigned his reversion 
to plaintiff, but that the defendant had 
receiyed no notice of the assignment 
till after the rent accrued. And if to 
such a plea were added an allegation 
of payment to the other party, the 
finilt of duplicity would be added to 
that of argumentativeness. 

Practically, the question as to the 
right of action on the part of a person 
who had merely given his permission 
to the defendant to occupy, is not likely 
to arise ; for in any such cases die 
defendant will usually have received 
permission from the plaintiff, and 
tilie relimquiihinff possewum is, at 
all events, apart from any estoppel, a 
good consideration, though, perhapSi 
rather for a special count than on the 
common count for use and occupation 
(vide ante). In Morgell v. Fmd, 12 
Moore, 311, the defendant had 00- 
oupied under parties who considered 
Hionselves to have, but had not, the 
legal title as trustees of plaintiff: it 
was said by the Court, *'They acted, 
in ftct, as trustees (t . e. legal owners, 
and dierefore not, as in Evom v. Svom, 
8» agents), but in law as agents only ; 
and those fbr whom diey so aeted in 
law might come forward as principals 
and sae liie occupant '% — 1. e. after 
notice, it is presumed, for die defendant 
woald hav% received possession fiom a 
p«rtjr having, as in the case of a 
mortgagee in possession {awte), a 
tide (as tenant at will), though de- 
fhunble at the will of the real owner. 
H&i the notice, the tenant would occupy 



bg pemuMon of the party from whom 
he received possession. In Eeans v. 
Evane it is observed per LUtledale, J., 
** If the case is put as that of a con- 
tract with persons not having title fbr 
a mere permission to occupy, should 
not the plaintiff have declared specially 
on that contract ?" And though, for 
the reasons already adverted to, this 
would not be necessary when defendant 
received possession from the plaintiff — 
t. e, where the latter reUnquished pos- 
session — ^it might be advisable to adopt 
such a special and executory form of 
count where this was not the case; 
and whether it ^ere so or not, it might 
be prudent to vary from the common 
forms, and to frame a special indebi" 
tatue alleging, as the consideration, 
''that plaint^ had, at his request, 
given hie permiesion to defendant to 
hold, &c., and that defendant had eo, 
or by «ucA permiseion, held, &c. And 
a similar count was adopted in Hull v. 
Faughan, 6 Price, where the defendant, 
alter selling to one who had sold to the 
plaintiff, disputed the original sale, 
and, refusing to complete it, induced 
the plaintiff, on the representation that 
his (plaintiff's) vendor had no title, to 
give up possession to him (the de- 
fendant.) There the Court said, ''Plain- 
tiff having given up to defendimt, at 
his request, the possession to which 
he (plaintiff) was at the time entitled, 
shall it be said that defendant is not 
compilable to account to plaintiffs— the 
person by whose permission he ob- 
tained possession — fbr the use of pre- 
mises to wAteA pknntif alone had a 
right f " It must not, however, ftom 
the latter expression be inferred tiiat 
the dedfioon of the Court rested on the 
legal title of plaintiff; for part of the 
Court seemed rather to have an opimoi 
than a conviction diat die l^gal title 
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was in plaintiff^ and the whole judg- 
ment rests more on the plaintiff's 
hatfinff given posseuion in facty and 
which he had not unlawftdly acquired. 
Thus, per Graham, B. : ''Plaintiff 
delivers up possession of premises 
the right to which might then have 
heen doubtful ; and when the question 
i¥as ultimately decided against de- 
fehdant, the latter became liable to 
some one for use and occupation^ and, 
it appears to us, to plaintiff. As to 
the proposition that a man who has 
an equitable title only cannot be suffi- 
ciently entitled to maintain use and 
occupation, I cannot find anything 
soimdinit.** It is material to observe 
it is said^ffr Wood, B., ^* The form of 
the declaration, ai it has been here 
drawn, is sufficient to meet the facts 
in proof, and to support the action 
thereon. The permission is pleaded 
and proved " 

It should be observed that a special 
form must be adopted whenever any 
other consideration than the mere per- 
mission and occupation under it can be 
imported into the case. Thus in Wil- 
son V. WiUiams, 1 Price's P. C. 14, 
where along with a special count al- 
leging that plaintiff, having supposed 
claims respecting the possession and 
occupation of certain lands, had agreed 
to take a yearly sum from defendant 
in satis&ction of such claims, and had 
'' abandoned all his said claims accord- 
ing to the tenor and effect of the agree- 
ment," there was a common count for 
use and occupation, and a general 
verdict for plaintiff on the general is- 
sue ; the Court held that the permis. 
sion to occupy given by plaint^, and 
the actual occupation by defendant, 
(both of which the Judge had consi- 
dered proved,) supported the frst 
count; and they said, ''The right to 



gm possession is acknowledged by tfaa 
defendant's dealing with the plaintiff 
as entided to it, and sApermittuig km 
(the defendant) to enier and keep po9^ 
session" It is to be noted that the onl^ 
reason ui^ed why the common oonnt 
could not be relied upon was that there 
subsisted a specific agreement for pas* 
session on special terms. 

It is to be observed, that upon the 
words ** held, used, &c.," the count 
may be supported as to a " fishery,'^ 
or a " way," which cannot he occupied; 
so in respect of tolls, which cannot be 
entered upon or occupied, (Palmer v. 
Crooden, 8 M. & W. in error,) but can 
be " possessed " or " held." In />awe 
V. Morgan, 4 B. & C, 8, the count 
was supported for "the use, occupa* 
tion and enjoyment of a cwtain streaai 
or watercourse and of the water flowing 
therein; and a certain wear erected 
across it, and the hberty of keeping 
the wear a certain height, and of oer^ 
tain lands and premises by the defen* 
dant and at his request and by the 
permission of the plaintiff (not stating 
the stream, &c., to be plaintiff's or 
"of the plaintiff") "had, held, used, 
occupied, enjoyed, and possessed." So 
the count is sustainable not only fbir 
the use, &c. of certain pasture land ol 
plaintiff, but for " the eatage of certain 
grass:' (Sutton y, Temple, 12 M. &W.) 
"Where the defendant simply occupies 
parts of an entire messuage, it would 
be improper to declare for a " messuage 
and premises," unless (Fenn v. Chra^^ 
ton, 2 B. N. C, 117) the defendant 
have clearly the separate occupation, 
which he cannot be said to have (Monks 
V. Dykes, 4 M. & W., 518) where 
the landlord resides in the house, keep* 
ing the key of an outer door, and 
(per Parke, B., in the case last cited) 
'* rooms cannot be described as a dwel* 
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ling house or messuage^ unless a house 
(see Coke, 3 Inst. 65) be divided into 
several sets of chambers with separate 
outer doors." It is proper therefore 
to declare in the case of lodgers, for 
the use, &c., of ''certain rooms and 
qNirtments of the plaintiff/' supplying 
the epithet *' furnished," if they were 
so. 

It is to be observed further, that 
iq>on the words *'ueed, enjof^ed," &c., 
the count may be supported where the 
word ''held" would be inapplicable, 
by reason of the subject matter of en- 
joyment not haying been demised by 
deed ; where, without deed, as in the 
ease of any incorporated hereditaments, 
there can be no demise. This is ex- 
anplified in BirdY, Iliffgenson, 2 A. & 
E. and 6 A. & E., where a special decla- 
ration in assumpsit alleged that by an 
agreement plaintiff agreed to let and 
defendant to take a certain messuage 
or tenement with full and free and ex- 
dusive licence and leave to the defen- 
dant, &c., to hunt, shoot, &c., over the 
manor, &c., to hold the said messuage 
or tenement, rights, liberties, and pre- 
mises thereby agreed to be let, &c. at 
a yearly rent, &c." Mutual promises 
were then averred, and that plaintiff 
then let unto defendant the said mes- 
suage or tenement, rights, liberties, and 
premises, &c. "And the defendant 
then entered on the same and became 
and was possessed thereof for the said 
term, &c. (Breach non-payment of 
rent.) The Court on demurrer to a 
plea held the declaration bad, saying, 
"The agreement is not under seal; 
and the plaintiff is not entitled to re- 
cover on this count for actual enjoy- 
mentj for the count is not so framed, 
as it only alleges that the defendant 
entered and was possessed^ which he 
might have done without a single 



hour*s occupation/* (see Surplice v. 
Famsworthy 7 M. & G. S. P.,) and 
several of the judges intimated that the 
common count for use and occupation 
would have lain, as in Tomlinson v. 
Day, 2 B. & B. 681. 

The allegations, in this as in all the 
common counts, that defendant, having 
occupied, &c., "at his request," be- 
came "indebted" and "liable" or 
"promised" "to pay" show that 
while they do not necessitate proof of 
any actual letting, require evidence 
that defendant, if the premises were 
not let to him, occupied either without 
any assent of the plaintiff at all, though 
under an implied agreement to pay 
some one for the occupation (in which 
case plaintiff must prove a right to the 
land during the period in respect to 
which the claim arises, as the liability 
is only implied in such a case from the 
use of the plaintiff's premises. Lea v. 
Shore, 1 B. & C), or that there was 
between him and defendant that mu- 
tual understanding, which amounts to 
an actual agreement (Baxter v. (rrey, 
3 M . & G.), that defendant should |}ay 
for the occupation. Hence under the 
general issue the action will be defeated, 
if it appear that the understanding was 
that he should not pay. The question 
usually arises after an abortive contract 
of purchase, under which defendant has 
been in possession. Thus in Kertland 
V. Pounsett, 2 Taunton, 1 74, the plaintiff 
under such circumstances was held not 
entitled to recover, defendant having 
left the premises on non-completion of 
the purchase. And (per Mansfield, 
C. J.) " It is impossible to make the 
rules of law dependent on the balance 
of loss and gain in each transaction. 
The possession of a house is always in 
itself beneficial. But here a contract 
cannot arise by implication of law, 
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which the parties never had in coniem" 
piation,^ Bat in Howard v. Shaw, 
8 M. & W. 120, where defendant 
claimed possession after the sale went 
o£P, he was held liable on this count, 
for, per Curiam, " pending the agree- 
ment to purchase defendant was not 
bound to pay a compensation for the 
use of the land because the contract 
shows he was to occupy without com^ 
pensation ;" but after that contract had 
gone off he became liable on the im- 
plied contract to pay a reasonable re- 
muneration for the use of the land. 
In Winterbotham y. Inffham, 14 L. J., 
Q. B., the defendant who had been let 
in under such a contract of sale with 
no stipulation as to terms of occupa- 
tion, and had left after the contract 
had gone off, (through plaintij^s de- 
fault,) was held not liable. And, per 
Curiam, ''the entry and occupation 
were not upon any understanding that 
any compensation was to be made in 
the event which has arisen. The de- 
fendant certainly was considered both 
by himself and plaintiff as purchaser, 
not tenant ; and plaintiff cannot con- 
vert him into an occupier liable to pay 
for his occupation by his own wrongftd 
act. The jury found the occupation 
'beneficial;' but that statement is 
ambiguous ; it may have been benefi- 
cial supposing he actually became 
owner ; but it may also have been a 
losing concern, or a balance struck on 
amount of proceeds during the actual 
holding? How is this balance to be 
struck ? Therefore, though defendant 
may be said to have 'occupied' pre- 
mises under plaintiff, and by his 'per- 
mission,' it cannot be said he so occu- 
pied as to be indebted, or that he 'pro- 
mised to pay.' " 

The words "by the permission of 
the plaintiff," though they do not 



render requisite evidence of his assent 
to the occupation where the premises 
are proved his, and there do not ap- 
pear any intermediate right (ofi/e)— 
still are thus far material and opera- 
tive, that the count will fail if it appear 
that defendant occupied adversely to 
plaintiff, and with an intention of pay- 
ing any one. Thus in Tew v. Jones, 
13 M. & W. 12, defendant was proved 
to have (three years before) conveyed 
premises to plaintiff which defendant 
had previously occupied, and which 
he continued after the conveyance to 
occupy, no evidence being given of any 
express contract of tenancy between 
him and plaintiff. The Court decided 
against the action, saying, " There 
must be some evidence of a holding by 
permission of plaintiff. A purchaser is 
clearly admitted into possession by per- 
mission of the seller ; but seller re- 
mains in adversely. If the seller re- 
main in under an agreement, it wiU 
speak for itself; if not, he is a wrong- 
doer : he may be turned out by eject- 
ment, and is liable in trespass for mesne 
profits." 

Where it cannot be proved that de- 
fendant held, t. e. that he has entered 
under a term which, as has already 
been adverted to, arises whenever 
rent is payable, he can only be 
liable by reason of his having used, 
occupied, &c. and the claim then is 
only by way of remuneration for actual 
occupation, the right to which arises 
die in diem. Packer v. Gibbins, 1 
Q. B. And of course there can be 
scarcely any question of special plead- 
ing in such case. 

But wherever rent has been con- 
tracted for, the right to each reser- 
vation, being on an entire contract, 
and only arising on its comple- 
tion (Slack V. Sharp, 8 A. & £. et 
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a2t4» aatte) any defence showing that 
the light never in fact became com- 
plete, and that the rent msoer oe- 
cmedt cannot be qiedally pleaded^ as 
it would amount to the general issue, 
as showing that defendant, as to so 
much of the declaration, n$ver was tn- 
debted. Hence, in Prentice t. EUiott, 
5 M. & W. 607, where the defendant 
pleaded to this count, ''that as to 
parcel, &c. the action was brought to 
lecoyer that sum in respect of one 
quarter's rent of the rooms, &c. in the 
declaration mentioned, commencing, 
&c. and that the rooms were let to the 
defendant by the plaintiff, and that 
defendant during all the time aforesaid 
held the same under a certain demise 
thereof by the plaintiff, at a yearly 
rent payable^ &c. That plaintiff, during 
the demise, and after the commence- 
ment of the said quarter, &c. and 
before the said sum became due, &c. 
(concluding with an allegation of emc' 
Hon by plaintiff) — ^there was a special 
demurrer, for that the plea was an ar- 
gumentative ncn assunqmt, &c. And 
{per Parke, B.) " the plea is clearly 
bad, it shows that defendant never was 
* indebted to the plaintiff for the use 
and occupation,' &c. because events 
occurred before the rent was due which 
£reed him from all liability. The 
promise laid arises from the facts 
allegedy which are denied by the gene- 
ral issue" (confirmed in Selby v. Brown, 
9 Jurist) . So in the case of a surrender, 
or any defence arising before the rent 
had accrued. In a note to Dodd v. 
Aeklom, 6 M. & G. 184— where the 



learned reporters remark, ''The sur- 
render and aooeptance, if establLahe4> 
would appear to be an answer to the 
action. At common law a surrender 
made and accepted before the day tm 
which the rent could have become due 
was a bar to any action for that rent ; 
and it is not to be presumed that the 
legislature, in passing the 1 1 Geo. II. 
c. 19> intended indirectly to alter the 
law in that respect, and to make the 
tenant liable for that which is rent, not- 
withstanding an accepted surrender" 
(or any similar defence) — it is added 
" It may not, perhaps^ be equally clear 
that the surrender is admissible in evi- 
dence, under the general issue. The 
only question upon which appears to 
be whether the plaintiff has established 
the state of facts which the statute re- 
quires. If he has, the surrender would 
rather appear to be matter of discharge 
to be specially pleaded." But, accord- 
ing to the new rules, non assumpsit 
would put in issue the facts from which 
not merely primd facie, but absolutely 
and in legal effect the promise would 
arise, and on the principle " easpressum 
facit cessare taciturn,*' no liability at 
aU could arise, unless the whole rent 
accrued according to the reservation. 
No promise arises to pay the rent 
tin it is due, therefore any plea 
must amount to the general issue, 
which discloses that the rent never 
became due. The same principle would 
apply with respect to a special as to a 
common count for use and occupation. 
(Beeves v. Bird, 1 C. M. & R., et aUa, 
ante,) 
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WOODS V. DUKE OF ARGYLL, 

8 JuR. 62. 

Assumpsit to recover the sum of 37/. 6«., for work and 
labour performed by the plaintiff, in copying certain maps 
and making certain journeys. It appeared upon the trial, 
before the Lord Chief Justice, that the plaintiff bad been 
employed to copy maps, and had undertaken a jonmey to 
Gravesend in furtherance of the objeoto of a certain asso- 
ciation, called The British-American Association for Emi- 
gration and Colonization. The plamtiff^s direct employer 
WIS the secretary of that afflociation. In the prospectus, 
however, the name of the Duke of Argyll, one of the de- 
fendants, was inserted as president^ and that of Sir James 
Gockbum, the other defendant, as a member of what was 
called the Consulting Council. Moreover, it appeared that 
both the defendants had signed an agreement to take shares 
in the company which was proposed to be formed ; but one 
condition of that agreement was to the effect that a deposit 
of 52. was to be paid when shares to the amount of 60,0002. 
had been subscribed for. The pressed amoimt was never 
realized, and no deposit had therefore been paid. By l^e 
prospectus it also appeared, that the whole management 
of the undertaking was to be placed in the hands of six 
commissioners ; and, further, that no peer or baronet who 
should become a vice^-president should be liable, as such, to 
the expenses of the association. Upon these facts, the 
Lord Chief Justice leffc it to the jury to say, whether there 
was any evidence of a direct contract between the parties ; 
or, secondly, whether thexe was any partnership formed of 
vrfitc^ the {daintifis were members ; or whether, thirdly, 
the defendants had held themselves out to the plaintiff as 
members of the association. The jury answered all these 
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questions in the negative, and a verdict was therefore en- 
tered for the defendants. 

Byles^ Serjt., now moved for a rule to show cause why 
this verdict should not be set aside, and a new trial had, 
upon the ground of misdirection. He submitted, that the 
learned judge should also have asked the jury whether the 
defendants were or were not members of the company 
formed to carry into eifect the original project, that of con- 
stituting a society for the purpose of emigration, under 
the name of the British- American Association ; and that, 
if so, the plaintiff was entitled to recover. He cited 
Moneypenny v. Hartland (1 G. & P. 352), and Doubleday 
v. Muskett (7 Bing. 110). In the latter case it was held, 
that the fact of the defendants consenting to become di- 
rectors, buying shares, and attending meetings of a pro- 
jected water company, for which an act of Parliament was 
to be obtained, were sufficient to make them responsible for 
works ordered at subsequent meetings of the projectors, 
which the defendants did not attend, although no act of 
Parliament had been obtained, and the project had failed, 
they having done no act to divest themselves of their in- 
terest in the concern. 

TiNDAL, C. J. — I think this case, at the trial, underwent 
a very full discussion, and all the facts were brought before 
the jury which could by possibility be brought to bear upon 
the case. I think I left every thing which the law requires ; 
the jury found that there was no direct contract, and there 
was no pretence for saying that any partnership existed. 
I see no ground of misdirection, and I think the jury were 
justified in coming to the conclusion at which they arrived. 
I think, therefore, the verdict ought to stand. 

Erskine, J. — I am of the same opinion. I see no evi- 
dence to warrant the jury in coming to the conclusion, that 
the defendants had authorized the plaintiff to make maps. 
There is nothing to show that the secretary got the work 
done on the credit of the defendants ; but, on the contrary, 
they cautiously held aloof from responsibility until shares 
to the amount of 60,000/. had been taken. It appears to 
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me, thereforci that the plaintiff has acted entirely on the 
credit of the secretary and of that person'^s employers. 

Cresswell, J. — My Lord left the case to the jury pre- 
cisely in accordance with those rules which have been laid 
down by the Courts for discovering who shall be liable in a 
case of every joint-stock company about to be formed. It 
is well known that these cases underwent great considera- 
tion, and I think there is no ground whatever for the 
rule. — Rtde refused. 

LAKE V. DUKE OF ARGYLL, 9 Jub. 295. 

Mich. Term. 

Assumpsit for goods sold and work and labour done. 
Plea, non-assumpsit. At the trial, before Lord Denraan^ 
C. J., at the sittings at Westminster after Trinity Term, it 
appeared that this action was brought for work done for 
a certain projected association, to be called The British- 
American Association for Emigration and Colonization; 
that the work had been done by order of some of the 
members of the association before the defendant attended 
any of its meetings ; but the defendant had subsequently 
consented to become president of the association, and had 
attended two of its meetings. The Lord Chief Justice 
had refused to nonsuit, and the jury having returned a 
verdict for the plaintiff, in the following term (Nov. 4), 

Kelly moved for a rule nisi to enter a nonsuit, or 
for a new trial. There was no express contract by the 
defendant to be liable for any part of the expenses, and 
the evidence at the trial did not prove any implied contract 
to pledge his credit. A similar question was raised in the 
case of Wood v. The Duhe of Argyll (7 Scott, N. R., 885 ; 
8 Jur. 62). There, Tindal, C. J., left it to the jury to 
say, first, whether or not there had been any direct con- 
tract entered into by the defendants with the plaintiff; 
secondly, whether there was any partnership formed, of 
which the defendants were members ; thirdly, whether the 
defendants had held themselves out to the world, or to the 
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plaintiff, as partners, so as to be responsible for the acts of 
other members on behalf of the general body ; and the 
jury having found a verdict for the defendants, the Court 
held, that the case was properly presented to the jury, 
and that the evidence fully justified the conclusion they 
came to. 

Lord Denman^ G. J. — We think that there is no ground 
for a nonsuit, inasmuch as the defendant did some acts, the 
character of which it was for the jury to consider. As to 
a rule nisi for a new trial — Cttr. adv. vuU, 

Nov. 22. — Lord DenmaUf G. J., delivered the judgment 
of the Gourt. — The question in this case was, whether the 
defendant had made himself liable for certain printer^s work. 
I was asked to direct a nonsuit, because it was said there 
was no evidence to show the defendant's liability. I 
thought, however, that I could not nonsuit, as, undoubtedly, 
some proof was given of acts done by the defendant, which 
were fit to be considered by the jury, in order to determine 
whether he had incurred any individual liability, and on the 
effect of which the plaintiff had a right to take the opinion 
of the jury. The case of Wood against this same defendant, 
tried in the Coiirt of Common Pleas, was referred to, where 
the Lord Chief Justice laid down the law to the jury, and 
summed up strongly for the defendant. I adopted the 
same course, and laid down the law to the jury, I believe, 
in the very words there employed, and summed up some- 
what in favour of the defendant; observing also, that, upcm 
the evidence in the cause, there was strong reason for 
supposing that credit had been given by the plaintiff to 
other persons, who had previously been the plaintiff's cus- 
tomers, and not, in point of fact, to the defendant. The 
jury, in the Gourt of Common Pleas, found a verdict for 
the defendant. In this case the jury found a verdict for 
the plaintiff; and a motion has been made for a rule to 
show cause why a nonsuit should not be entered, or why 
there should not be a new trial. We expressed our opi- 
nion, when the rule was applied for, that there was no 
ground for a nonsuit, for the reasons which we then stated. 
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We DOW, therefore, come to consider the application for a 
new trial. It appears that certain persons agreed to form 
an emigration society; they held some meetings; the 
names of several persons were put forward as the names of 
those who were engaged in forming this society : and they 
afterwards obtained the consent of the defendant to be 
named president, — that involving a consent to the pub- 
licity of such appointment. Some meetings were afterwards 
held, at one of which the defendant acted as president, and 
signed certain resolutions there agreed upon, and, among 
others, a resolution that the proceedings of that meeting 
should be printed. The defendant was also publicly held 
out to the world as president of the intended association, 
in pi^rs which were regularly transmitted to him; and he 
also informed the Lord Mayor, in a correspondence relating 
to some sailors, whose case came before him, that he had 
at one time been a proprietor of shares in the undertaking, 
but that he had withdrawn from the company. On these 
facts, I asked the jury, whether the defendant had held 
himself out to the world as a person intending to pay for 
the work charged, and articles furnished, to the company ; 
and they thought he had, and fixed him with the amount. 
An objection was made to that mode of putting the ques- 
tion. It did not appear that the company had ever been 
formed according to its intended constitution ; and it may 
be proper to distinguish between acts done by the company 
in execution of their project, and acts done by those who 
hold meetings preliminary to the formation of the company. 
In the former case, the tradesman, in order to establish the 
liability of the party, may be bound to show that the com- 
pany was created according to the announced terms. He 
might have no right to separate the statement in a pro- 
spectus or similar publication, that the defendant meant to 
be a member of the company, when formed, from the ac- 
companying statement, that no company was to be formed 
until a certain capital was subscribed, or a certain amount 
paid, or other conditions precedent complied with; but 
where persons meet together for the purpose of preparing 

Q 2 
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measures necessary for calling a society into existence, 
their attendance at such meetings, and their concurrence 
in such resolutions as may be deemed necessary for the in- 
tended purpose, would be strong evidence that any indi- 
vidual there present held himself out as a paymaster to all 
who executed their orders ; for though he might not be 
liable as a member or shareholder, since no shares were in 
actual existence, yet, if it was his declared intention to 
become a president or member, or to take any share under 
any condition, he might be liable for the preliminary ex- 
penses by virtue of the declaration of his intention. It 
might be material, in a case where a party to be charged 
did not actually give the order, to show that the secretary 
had authority from that party to contract with those whose 
services were required by what may be called the consti- 
tuent body : that proof was given here. In this case, the 
work done by the plaintiff was obviously necessary for the 
existence of the company. Part of it was ordered at a 
meeting held in the defendant's presence, by a resolution 
which was read by him from the chair. This proof was 
not certainly conclusive, for the defendant might only be 
giving his attendance as a spectator, and the pliuntiff 
might possibly have been informed, or might have believed 
from circumstances, that other persons were to pay. But 
the defendant here had the benefit of that possible pre^ 
sumption ; for the circumstances which might fairly have 
led to such an inference were fully commented on in the 
summing up ; and we cannot say that the jury have done 
wrong in thinking them insufficient to justify that infer- 
ence, and to outweigh the defendant's conduct in the 
particulars above mentioned. In Wood's action the claim 
was not precisely of the same nature ; it was for maps to 
be used apparently in execution of the company's scheme 
of emigration, with a view to the accomplishment of the 
very object for which it was formed ; hence, the evidence 
was confined to proof that it was so formed, and that the 
Duke had become a member of it. There was no difference 
between the summing up in the two cases, nor is it at all 
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Certain that the same jury might not have found both 
verdicts. Possibly this view might lead to the opinion that 
this verdict was far too large a sum. Part of the work 
may have been properly charged, because done in respect 
of preliminary matters: and part improperly, because 
claimed in respect of a company which may never have been 
formed, or of which the defendant may never have been a 
member. But this division it would not have been easy to 
make, and it ought to have been pointed out at the trial ; 
nor is it the ground of the motion now refused. We only 
advert to it at present, upon the supposition that the jury 
have so found their verdict in this case as to refer the 
liability to every contract made by the supposed company, 
the apprehension of which is supposed to be the main 
reason for resistance to Mr. Wood's demand. Each case 
must depend upon its own circumstances, and must be de- 
termined with reference to the defendant's own language 
and conduct. On the whole, therefore, we are of opinion, 
that the direction was right, and that the jury exercised 
their judgment on matters properly submitted to their 
consideration. — Rule refased. 



In the practice of pleading, few 
questions arise more frequently^ or 
present greater difficulty, than those 
which respect parties to actions; 
especially in cases (one class of which 
is represented by those in the text), 
where ^the point is whether in a parti- 
cular transaction a party is liable as 
principal, partner, or co-contractor. 
The questions arising on the legal re- 
lations thus referred to must be, it is 
obvious, intimately associated ; for the 
agent of a partnership is the agent of 
each member of it ; and in a partner- 
ship each member is the agent of all 
the others, so that ''partnership law 
is in fact the law of principal and 
agent," per Parke, B., {Wylde v. 
Hopkins, 8 L. T.) ; and as the act of 
an agent is the act of his principal, all 



who are principals of the agent are co- 
contractors in law, though not in fact. 
On the other hand, whenever a de- 
fendant cannot be proved the princi- 
pal or the partner of the person who 
actually contracted, he can only be 
rendered liable by being proved to 
have contracted in fact: and this (as 
all contracts in their nature involve 
mutuality), imports that he was con- 
tracted with. Thus, therefore, the 
question as to the right of suing is 
correlative with the question as to the 
liability to be sued, and the two ques- 
tions are thus reciprocally elucidated 
and illustrated the one by the other ; 
and the whole difficulty in the cases 
exemplified by those in the text is — 
to discover whether there has been a 
contract in law, by means of a partner 
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or an agent; it is then immaterial whe- 
ther there were a contract in fact; t. e, 
that exprew privity and actual credit 
or agreement, to which otherwise it is 
requisite to resort. The appointment 
of a general agent, or the fact of a 
^eit^a/ partnership, will ohyiouslj he 
seldom more than a plain question of 
fact; and any difficulty must he 
rather as to the extent than the ev- 
istence of the authority. The diffi- 
culty arises prindpally in cases where, 
as in the case in the text, there has 
been, with respect to ti particular pur-' 
paae, an apparent but not an actual 
partnership; t. e, where there has 
been something of a *' common pur- 
pose," or joint property, without that 
legal partnership interest, which in 
law is requisite to create a legal part- 
nership liability; and to render the 
acts or the agents of some the acts or 
the agents of all. 

The difficulty here referred to, andthe 
principles which must be resorted to for 
the purpose of solving if, will be found 
illustrated in two large classes of cases ; 
the one respecting the rights and lia- 
bilities of shipowners ; the other with 
regard to the legal relation subsisting 
between different persons contem- 
plating a combined adventure. Both 
these classes of cases throw consider- 
able light on the responsibilities 
arising out of relations of more recent 
origin: the Jiret class exemplifying 
the concurrence (and often the conse- 
quent confimon) of the relations and 
liabilities of partner, principal, and 
joint contractor; and the other class 
illustrating the questions occasionally 
arising in the progress of a common 
project, as to an inchoate or a perfect 
partnership. The former class of 
cases, indeed, viz, those respecting the 
liabilities of shipowners, may be said 



to exemplify and include the secondj 
as shipowners, who, previous to the 
conception of a joint adventure, 
may be mere part'Ownere^-vnUl, upon 
such adventure arising, become part- 
ners. So long ago as in Gamham 
y. Bennett, 2 Strange, it was held 
that "primd facie, the repairer of a 
ship has his election to sue the master 
who employs him, or the owners ; but 
if he undertakes it on a special pro- 
mise from" (f. e, exclusively on the 
credit of) "either, the other is dis- 
charged." In this decision, brief as 
it is, the expression *^primd fax^i^ 
marks the important distinction be- 
tween legal UaMlity and that which is 
merely evidence of it (as proving an 
actual contracting), a distinction 
which pervades all the authorities on 
this subject. It had previously been 
laid dovni, as in Mars v. Slue, Le- 
vinz, J., Bosan v. Sandford, 3 Mod. 
and 1 Show, (see these cases cited 
Cov^er, 636) that the owners were 
liable for the acts of the captain, be- 
cause they employed him: t. e, be* 
cause he is their agent : a principle 
expressly enunciated per Mansfield, 
J., in Rick V. Coe, Coveper, et per 
Heath, J., Jackson v. Vervion I H. B., 
et vide Milligan v. Wedge, 2 Q. B. 
S. P. And mere ownership is always 
alluded to, only as an evidence of 
an interest, which might primd facie 
prove the part-owners, partners, or 
the joint-principal of the master: 
according to the general principle laid 
dovm alike in the most ancient and 
the most recent authorities. Thus, 
Comyn's Digest, "Debt," (A, 8): 
" If a stranger retain an attorney for 
another, debt lies against him for whom 
he was retained, as well as against the 
retainer," i. e, if the latter were the 
other's agent in the retainer. So per 
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Snkinet J., Crawahay v. Barry, 1 
M. & G. : *' Ton maj make yourself 
personallj liable for work done to 
another man's goods." 

This distinction and this prindplewill 
be found exemphfled in a case where 
the apparent owner is not the actual 
owner, or where the virtual owner is 
not the actual owner; and where 
therefore as ownership is disclosed 
as distinct from interest, it affords 
per se no proof, either of partner- 
ship or of authority. Thus in Rich 
y. Coe and others, Cowp. 636, it ap- 
peared that the plaintiff had supplied 
necessary materiaU (cables) to the or- 
der of the captain, making out the ac« 
count to him "and the oumers" the 
defendants, (in the usual manner) 
without naming or knowing them. 
The ship was let by defendants to him 
upon certain articles, securing to him 
for a fixed term the exclusive employ- 
ment of the vessel, he agreeing mean- 
while to supply all necessaries, and 
see to all repairs ; but of this agree- 
ment the plaintiff was not aware. The 
Court said the defendants were liable ; 
** Whoever supplies a ship with neces" 
earies has the security of the master 
and the owner, whether they know of 
the supply or not. The master is 
liable as making the contract. The 
owners are liable in consequence of the 
master's act, because they choose him. 
The private agreement, in this case, 
cannot affect the plaintiff, who was a 
stranger to it. If he had known of it, 
and had in consequence of it given 
credit to the captain individually, as 
the responsible person, particular cir- 
cumstances of that sort might afford 
ground to say he meant to absolve the 
owners, and to look singly to the per- 
sonal security of the master." The 
case is supported by Parish v. Crauh 



fordy 2 Strange (and Abbott on Ship- 
ping), and was in itsprindple recognised 
in Jackson v. Femon, I H. Bl. 119 
{whereper Heath, J., it was said "the 
captain was considered as the agent of 
the owner''), and the principle laid 
down in the case was also confirmed 
in Farmer v. Davies, 1 T. B. 105, 
where the Court said : " Where a cap- 
tain contracts for the use of the ship, 
the credit is given to him in respect of 
hie contract: it is given to the owners 
because the contract ia on their ac- 
count" But though the principle laid 
down in Rich v. Coe is thus correct, 
its appHcation to the particular facts 
there presented was not so; and the 
case affords, perhaps, the earliest ex>- 
ample of that confounding ownership 
with interest (t. e. of part-ownership) 
with partnership), which, may be ob- 
served, produces all the perplexity in 
similar cases. And in Fraser v. Marsh, 
13 East, the error was corrected, and 
under similar circumstances the oppo- 
site conclusion was arrived at, and the 
defendant held not liable; upon the 
clear and intelligible ground that he 
was not partner or principal, and did 
not contract in law any more than in 
fact; for per Ellenborough, C. J., 
"The question is, whether the captain 
who ordered the stores were or were 
not the servant of defendant. They 
did not stand in the relation of master 
and owner : the captain was not the 
defendants agent: and therefore the 
latter is not liable for his act." Per 
Le Blanc, J. : "an owner must have 
the appointment of the captain, but 
the defendant had no right to appoint 
the captain here. The captain ordered 
the stores as owner** Under similar 
circumstances, the same decision was 
pronounced in the recent case of 
Reeve v. Davis, 1 A. & £•) where, per 
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Lord Dennumy C. J., the principle is 
thas clearly elacidated : *'The ques- 
tion is, who were the contracting par* 
ties? The mere drcumstanoe of 
ownership maj be sufficient to create" 
(t. e. to prove) ** a liability where the 
vessel has been left under the control of 
a party who has given orders, if no in- 
tervening ownership has been created/' 
So per Idttledale, J. : ** In an action 
against parties as owners, the question 
is, who are so for this purpose ? The 
persons registered are not necessarily 
so. The party for whose profit the 
ship is in reality employed, at the 
time, has the benefit of the work, &c., 
and is liable," t. e. in the absence of ex- 
press or exclusive credit to any one else. 
Other cases of this class illustrate 
the same principle in its applica- 
tion, as well to the authority of each 
part-owner to bind the others, as of 
the master to bind them all. Thus in 
the cases in which the interest had 
been permanently, as in the foregoing 
cases it was temporarily transferred, 
the decisions proceed upon the plain 
principle that ownership is an evidence 
of interest ; and interest only proof of 
partnership or authority. They also 
collaterally illustrate another principle, 
useful in its analogy to the registry 
required by a recent joint-stock act — 
that statutable registry is but evidence 
of ownership. In Westerdell v. Da/e, 
7 T. R. 308, the repairs were ordered 
by an acting owner, and the account 
debited him by name, and the captain. 
The Court held that one defendant 
having been at the time legally owner, 
by reason of a conveyance from the 
party who gave the order, was liable 
{per Lawrence, J.), " upon the ground 
that, if one part-owner suffers the 
others to employ a person to repair 
the ship" (t. e, or incur any other 



necessary liabilities), ** he is bound by 
their act." In Young v. Brander, 8 
East, the case was recognised ; but per 
Ellenborough, C. J., " That was a case 
oi partnership. The party who ordered 
the repairs was the same as defendant." 
Hence it is to be inferred, that a part- 
nership was considered to have been 
proved {sed vide post,244) and the case 
turned upon the privity between the 
two. In Young v. Brander, repairs 
were ordered by the captain, i^ the 
direction €i the owner, and exe- 
cuted after the defendants had trans- 
ferred their shares in the ship, but 
while their name appeared on the 
register required by statute, and no 
notice was given to plaintiffs of the 
change in the ownership ; nor does it 
appear, on the other hand, that he had 
given orders to defendants : the Court 
said, the case was too dear for argu- 
ment. '* The owners were liable for 
repairs ordered for them, or for thar 
benefit, by the master ; but it was never 
heard of that if a stranger ordered re- 
pairs for another ship or carriage, the 
owner was liable for such repairs " t. e. 
merely as owner, although c£ course 
ownership would, with acceptance of 
the advantage, be strong evidence of 
authority, and of consequent liability, 
and presuming the agency proved, the 
plaintiff might, even after contracting 
with the agent as with a prindpal, sue 
the real prindpal when discovered 
(Patersonv, Gaudasequi, 13 East; and 
see Smith's Leading Cases ; Thompson 
V. Davenport, 9 B. & C.) ; but if the 
party contracted as principal, and were 
not agent at the time, subsequent 
ratification of the contract would not 
make the owner liable. {Heath v. 
Chiltm, 13 M. & W.) The Court 
added, "Suppose a pirate ran away 
with the ship, would the owners be 
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Uable for i^airs ordered by him ? The went not on the effect of the ownership 
purchaser here was a mere stranger to when proved, but upon the effect of 
defendants in point of hiw» and ordered the registry as eyidence of ownership. 
the repairs in his own right : and there The decision was recognized in Frager 
was no privity" (" of interest" vtbb y. Marshy 13 £asty wh^« it was de- 
added) it is apprehended inaccorately i dded that the fact of registration as 
except it be intended of interest only, owner was, if any proof of liability, 
as evuienee of privity in contract ; the by reason of ownership, rebutted by 
whole tenor of the case, and the cur- express evidraice that the defendant 
rent of the authorities, turning on had by a charter party, or rather 
privity of conimet) " between him and demise of the vessel (see, as to the dis- 
defendant. Here the holding defend* tinction, " Abbott on Shipping/') 
ant liable would be contrary to the divested himself of all control and 
oredit aetuaUy given^^ The case was possession of the vessel for the time 
upheld on this principle in Curling v. being, in £ivour of another, who 
Robertsonj 7 M. & G. 339, per Colt' had all the use and benefit of it, 
nuxUf J., and in Briggs v. WHkinson, and who, it may be added, would 
7 B. & C, diedpostj the same prin- (q)pear the ostensible owner. In 
ciple had previously been acted on. Tinkler v. FTalpole, 14 £ast, 226, 
And in M'lver v. Humble^ 16 East, it the Court said the evidence of re- 
was said per Bay leg, J., " Foung v. gistry was not sufficient where the 
Brander, and Fraser y. Marsh, show defendant had done no act adopting 
that a person may be deceived as to it : but expressly reserved their opi- 
the true owner, by merely looking at nion as to the effect of the registry 
die raster ; and that he should in- when so adopted : and the utmost that 
quire further." In Reeve y. Dans, 1 A. is said of it is {per Bay ley, J.) that it 
& £., it is said, per Patteson, J., might then be primd facie proof of 
V Taung v. Brander shows that if the interest as constituting a legal liability 
party who actually contracted entered apart from actual contract owtiership. 
into the contract for his own benefit. This, it will be observed, is the prin- 
it makes no difference that other per- dple already alluded to as deducible 
sons were legal owners. Again, in from the earliest authorities (as Gont- 
Frazer v. Hopkins, 2 Taunt. 5, the ham v. Bennett, ante, p. 230) : it may 
action was brought against the re- also be remarked that it reconciles 
gistered owners, for ^^ provisions sup- whatever inconsistency may appear 
plied for the use of the vessel." It between prior decisions, as Rich v. Coe, 
does not appear who gave the order, or Frazer v. Marsh, and Reeve v. Davis, 
to whom credit was ^ven. And it is ante, p. 232, and that it is supported 
to be inferred that the only evidence by the whole current of subsequent 
to fix the defendants was the proof of decisions, down to cases the most 
their being registered as owners. The recent. Thus in M'lver v. Humble 
Court held that unless it appeared oiu^ Ho//ani2, 16 East, 169, it appeared 
that the registry was by the authority that the goods had been delivered in 
of the person who was charged, it consequence of an order from " Hol- 
would not be even primd faeie evidence, land and Co.," given in the general 
It is to be observed that the decision name of '* the owners of the ship >*" 
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and the inroice was made out in thoM were the owturs, nor waa credit given 
tenns ; plaintiff also debiting Holland upon it ; though if recourse had been 
and Co. ** for the ship." The e^idenee had to it, it would not haye been legal 
to fix the defendant Hwnble, as owner, evidence ; and the assignment is an esr 
was, — the production of the registry, poet facto document, which could not 
neither purporting, however, nor proved have contributed to the appearance of 
tohavebeenmadeonhisdeclaration;and Humble's ownership. The goods 
a document signed by defendant Hum* were aupplied on the credit of Hoi* 
ble, after the liability was contracted, land" Here, it will be observed, the 
purporting to aesign hie share to a third doctrine is clearly laid down that if ao- 
party. It appeared further, that de* tual ownership be not proved, apparent 
fendant Humble had, at the time the ownership is not sufficient, unless the 
goods were supphed, no concern in the appearance were held out to the plains 
firm of Holland and Co* ; but that the tifi^. The distinction, that even owna- 
ship had formerly belonged to " Hum- ship, assuming it proved, is not ma- 
ble and Holland," — a firm from which terial, except so far as it may be evi- 
Humble retired a year or two previous deuce of contract, is also indicated, 
to the supply of the goods sued for ; but perhaps was not so clearly 
his retirement having been accom- elucidated as in subsequent, and 
panied by the alteration of the fiirm to especially in more recent cases. Thus 
" Holland and Co.," notified by circu- in Jnnett v. Caretaire, 3 Camp, 
lars, &c., but not by advertisement; 354, it appears that the defendants 
nor was plaintiff proved to have had were bare legal owners, by reason of 
notice. It also appeared that Humble a conveyance as a eecurity, vrithout 
had defectveely conveyed his legal in- any actual possession, and without 
terest; so that in strict law, he con«* appearing as such, except on the 
tinned part-owner.' The Court said, register, the certificate of which was 
" A person may make himself Hable declared to plaintiff, who, however, 
as a partner with others, in two ways, never received any orders from them, 
— either by a participation in the loss or had any communication with them ; 
or profit, or in respect of his holding but continued to correspond with the 
himself out as such, so as to induce transferor as owner, who alone con- 
others to give credit to that assurance, tracted with him. The Court non- 
Here, Humble had ceased to be a suited the plaintiff, and said, ''The 
partner at the time the credit was qaesHoniswith whom has the plaint^ 
given, though his legal interest was contracted ? There is express privity 
defectively conveyed. Then did he between him and the previous owner, 
continue apparently to be a part- The legal ownership thus becomes im- 
ner, so as to induce plaintiff to material. The plaintiff dealt with the 
credit him as such ? There was previous owner throughout. Title has 
no exhibition of partnership ; no nothing to do with these cases ; we 
appearance of it, which plaintiff must look to the contract between the 
could have had access to. The name parties." In Briggs v. Wilkinson, 7 
now appears as owner on the registry. B. & C, the order was given as in 
But the register was not resorted to by Annett v. Carstairs, by a previous 
plaintiffs for information as to who owner, who had assigned his interest 
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to defendant ; but eonHnued to wunutpe 
the skip at before, and pMntiff did 
not know that defendant woe legal 
owner. The Court said, " The regis- 
ter acts do not affect the question. 
They" (can but?) '^ enable a person to 
ascertain the legal ownership ; but 
that might have been ascertained 
aliunde. In the case of a ship, or of 
any otherproperty, the agent may make 
himself or hisprindpal liablefor repairs. 
But defendant here cannot be treated as 
the principal of the previous owner 
who gave the order. Where a ship is 
under the management of the master, 
and the owners divide the profits, the 
master is primd facie agent of them all. 
Mere ownership, however, without 
proof of agency, does not render a 
party liable. And the previous owner 
here had no authority, express or im- 
pliedj to pledge defendants credit** 
This reason was recognized as the 
real reason of the dedsion, per Colt^ 
man, J., Curling v. Robertson, 7 
M. & Q., 230 : — ^in which case 
the order was given by the ma- 
naging owner, and was undertaken 
and executed after the defendant had 
by agreement, though not by formal 
conveyance, disposed of his legal inter- 
est in the ship. The defendant was 
not known to the plaintiffs as part- 
owner at the time of the repairs, nor 
had she ever interfered in the matter. 
The Court said, *'This falls within 
the class of cases in which the legal 
owner having parted with his beneficial 
interest, the question is, whether the 
party giving the order had any au- 
thority so to do from such order. 
Here there was no evidence of any 
such authority. The registered owner" 
(query, the party only proved owner 
by the register ?) ** is not liable for re- 
pairs, &c., unless actually done upon 



his credit. And though the l^pi 
ownership is primd facie evidence of 
liability, it may be rebutted by proof 
of the beneficial interest having been 
parted with and of the l^al owner 
having ceased to interfere in the ma- 
nagement of the ship. The plaintiff 
is bound to show that the party giving 
the order had authority to pledge de- 
fendant's credit, and that he did so. 
Being the ship's managing owner, he 
would have an implied authority from 
his owners to order necessary repairs. 
But he was aware that at the time 
defendant had parted with his benefi- 
cial interest, and therefore had no im- 
plied authority from her. The fact 
that her name was on the registry 
does not appear to have been known to 
plaintiff ; nor does it appear that de- 
fendant ever allowed herself to be held 
out tohim as part-owner." The decision 
is confirmed to still more recent deci- 
sions. In Holeroft v. Hoggins, 15 
L. J., C. P., the facts were substan- 
tially similar, except that it was the 
case of a newspaper, instead of a ship; 
and it is to be observed, that in the 
one case, as in the other, a register of 
proprietors is statutably requisite ; and 
in this, as in the former case, the only 
evidence against defendants was, that 
their names at the time of the con- 
tract, appeared on the registry ; but 
it was also proved they had previously 
transferred their shares. Per Maule, J. : 
" That was a primd facie case ; but it 
is rebutted." Per Tindal, C. J. : 
*' The question is, whether the defend- 
ants were contractors. It may be 
true that they held themselves out to 
the world as proprietors ; but it is not 
shown that credit was given to them 
on that account." 

Upon the foregoing cases it is to be 
remarke4^ that where the contract has 
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been made, as in CurUng v. Bobertsim, 
by a mmuiging owner, the other 
owners might be hable upon an im- 
ptied authority to him, apart from any 
question of partnership as an imptied, 
would be equivalent to an express au'- 
thority, and would constitute them 
joint contractors in fact, independently 
of any legal liability arising out of the 
partnership ; and that they might 
thus be liable as part-owners, even 
though they were not partnere. The 
distinction would notarisebetween these 
grounds of liability, where it appeared 
that defendants neither were part- 
owners, nor held themselves out to the 
plaintiff as such ; for the evidence that 
negatived actual or virtual part-owner- 
ship necessarily negatived partnership. 
The distinction, however, is important, 
and may thus be illustrated : where 
the owners are not proved partners, 
the managing owner can only be in 
the position of any manager not an 
owner, as the master. In Shipton v. 
Thornton, 9 A. & E. 337, the Court 
expressly recognize the principle that 
the master, whether an owner or not, 
is the agent of the owners for the 
ship. And the nature and the variety 
of the questions which may arise as to 
the extent of his authority are illus- 
trated in Arthur v. Barton, 6 M. & W. 
139, where the question was whether 
the owner of a coasting vessel was 
liable for money borrowed by the cap- 
tain for necessaries in an English port* 
The Court said the question was one 
of fact, and properly left it to the jury 
(who had found for the plaintiff). 
*' Under the general authority which 
the master of a ship has, he may 
make contracts, and do all things ne- 
cessary for the due and proper pro- 
secution of the voyage. But this 
authority does not usually extend ta 



cases where the owner can himself per- 
sonally interfere, as in the home port, 
or in a port in which he has appointed 
«n agent who can personally interfere 
to do the thing required. But if the 
vessel be even in an English port 
where the owner has no agent, and at 
a distance from his residence, and pro- 
visions or other things require to be 
provided promptly, then the occasion 
authorizes the master to pledge the 
credit of the owner. And if money 
be necessary, it may be raised upon 
credit ; though the law is more strict 
as to that : all these questions are re« 
ferable to one general principle.'' As to 
the strictness with which agency or 
authority implied only ex necessitate is 
construed, vide Vlierhon v. Chapman, 
13 M. & W., Chapman v. Morton, 11 
M. & W. It is obvious, that ques- 
tions of greater difficulty will neces- 
sarily arise, both as to the existence 
and the extent of the authority of an 
agent who is not a partner, than can 
occur in cases of partnership. Thus in 
Helmes v. Smith, 7 Bi. (a case of part- 
nership in a vessel), it was observed 
per Tindal, C. J., that if the parties 
were partners, the case could be clear. 
But it is added, per Bosanquet, J. : 
" The ship's husband (t. e., the man- 
aging owner) was agent for the others;^ 
and here it is to be observed, that as, 
on the one hand, the proof of partner- 
ship with owners of course dispenses 
with much evidence as to the existence 
or extent of the authority, so on 
the other hand, the evidence of partner- 
ship, or of (that which is analogous to 
it) joint interest, coupled with the 
other facts, may show an authority to a 
common agent, apart from partnership. 
Thus in Gibson v. Lapton, 9 Bi., it is 
^KL&per Curiam: " The question will be 
in the case of part-owners, not partners ; 
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whether on the evidence, it appears^ not adrerted to. And it appeared that 
that defendants authorized or allowed the contract of sale had been made by 
it to appear to plaintifP, that they one of them alone ; defendant having 
authorized the contract to be made on no knowledge at the time that any 
^Aesr^Aa(/l" It will seem at once toil- other partiea were interested in the 
lustrate the distinction between partner- transaction. It was argued tbat.the 
ship andjointauthority, and to exhibit action should not have been brought, 
the applicability of the class of cases by all, but tbe objection was overruled ; 
above noticed to cases of more recent and it is obvious itcould have been so <m 
origin, and not perhaps apparently the ground only that the plaintifis were, 
analogous, to cite a passage (almost in partners, as otherwise the action must 
terms the sameas that just quoted), from have been brought by those who made 
a recent cbarge of the Chief Justice of the contract in fact. (Haisall v. 
the Queen's Bench in Ireland, in an ac- Griffith, 10 B. ; Brassinfftom t. AuU, 
tionagainstaprovisionalcommittee-mau 2 ib.; Heath v. Chilton, 13 M. & W.) 
(Fcrreater v. BeU, 8 L. J. 218): ''The And though it is said^ per Curiam, 
defendant not being a partner, it would « The action may be maintained either 
be for the jury to say whether he had in the name of the person with whom 
induced the plaintiff to render his ser- the contract was actually made, or in 
vices,and so acted asto induce the plain* the name of the parties really inter- 
tiff to continue those services; if he did, ested;" and though this observation 
then he was liable; otherwise, not so." had previously been made in Sargent 
Substituting in the dictum quoted from v. Morris, 3 B. & Aid., and was sub- 
Gibson v. Lupton, the words " joint sequently repeated, per Bayley, J., in 
projector " for the words " part Garratt v. HandUy, 4 B. & C; more 
owner," the two passages are, it must recent cases seem to show that where 
be observed, in import precisely the there is a partnership, and no inter- 
same. mediate contract (see per Lord 2>«^ 
Before proceeding further, it may man. Reeve r. Dam9,ante, p. 232), the 
be useful to illustrate the principles ^hole firm must sue, if the considera- 
on which these questions are decided, tion moved really from all, though 
by considering them as exemplified in nominally from particular members, 
cases where the relations of the parties provided it do not fully appear that 
are similar, but are exhibited in the there was exclusive contract with that 
reverse aspect, — ». c., with a view to party ; which indeed would interpose 
determining the right of suing, instead an intermediate contract between the 
of the liability to be sued. Thus partnership and the defendant. Thus 
in Skinner and others v. Stock, 4 B. in Garrett and others v. Handley, 
& Aid., m assumpsit for not accepting 4 B. & C, deckration in assumpsit 
goods, it appeared that plaintiffs stated, that in consideration that 
were joint-owners of a ship engaged in plaintiffs, at request of defendant, 
a fishery, for the price of part of the would advance, &c., defendant pro- 
proceeds of which the action was mised them to repay, &c. ; that plain- 
brought ; so that, according to the au- tiff did advance, and cause to be ad- 
thorities subsequently to be adverted yanced, &c. Breach, that defendant 
to, they were partner*, though this was did not repay. It appeared that de-. 
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fendant had originally applied to one 
of the phunti£p8 for the advance, which, 
however, was made hy them jointly 
as a firm ; and evidence was adduced 
to show, that defendant was aware of 
this. The Goort said, " From this 
evidence, it appears, that the contract 
was intended to he with the ^rm; and 
the action is properly brought in the 
name of the parties for whose benefit 
the contract was entered into." It 
was observed, per Bayley, J., in Alex^ 
tmder v. Barker, 2 C. J. : '' The 
language of the {written) contract in 
Garratt v. Htmdley was addressed to 
an indimdwd; but the advance was 
not made by him alone ;" and on that 
ground, the case was confirmed and 
followed in Alexander v. Barker, 
where, in mdehitatue tueumpeii for 
money lent to and paid for defendant, 
the facts proved were, that defendant 
asked one of the plaintiffs for a loan 
which was advanced by him jointly 
with the others with whom he was in 
partnership. The Court said, ''The 
action may be brought by all in the 
name of the principals. The applica- 
tion by defendant for the advance was 
not qualified by the condition that it 
should be made by the party he applies 
to. And by so applying generally, 
he entitled that party to place de- 
fendant in the position of being an- 
swerable to him individually, or to 
him and his partners jointly, according 
as he made the advance in his indi- 
vidual or collective capacity. If one 
party applies to another for the loan 
of money, and is so much in the dark 
as not to know whether the party to 
whom he applies is the member of a 
firm or not, the applicant must take 
his chance as to whether the advance 
is made by the individual or the firm ; 
unless he expressly declare that he 



deals with the person applied to indi- 
vidually. It is to be observed, that in 
Bmfield v. Smith, 12 M. & W., pre- 
cisely the same principle is applied to 
the case of lenders or buyers, on plea 
of abatement for nonjoinder of defend- 
ants. In a recent case, Boucher v. 
Murray, 8 Jurist, and 13 L. J., Q. B., 
it was attempted to enable the partner 
who made the advance out of the 
moneys of the bank to sue alone, by 
stating the consideration for the pro- 
mise to him to have been his "procure 
ing the loan to be made by the firm \^ 
but it is conceived, that this could only 
have been sustained by showing that 
he had borrowed the money from the 
firm, and then lent it to the defendant; 
and in that view, such a special count 
would be argumentatively equivalent 
to the common count for money '' lent 
hy the plaintiffT In that case it was 
said, per Patteson, J. : ** If the con- 
tract were in consideration of the 
bank making advances the promise 
is to the bank." Again in Sims 
V. Brittain, 4 B. & Ad., in an action 
for money had and received, the 
evidence was, in effect, that money, 
the proceeds of fireight earned by a 
vessel of which the plaintiffs were 
part-owners, had been received by the 
managing owner, who they allowed to 
appear as absolute owner, and who 
deposited it with defendant, his banker, 
(and though it was to be placed to hh 
account as managing owner, that 
point was not deemed material). The 
Court said, '' the money was received 
by defendant as agent of the managing 
(part) owner : and they by such receipt 
became accountable to him. The 
transaction in effect was as if plaintifis 
and their managing (part) owner had 
themselves received it, and it had been 
handed over to him, who had then 
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plaeed it in defendant's hands on his or a new trial), that the error notr 

own account, i.e., as a loan to defend- appeared on the declaration. Bat 

ant, who is debtor not to them, bnt per Curiam^ "The amendment only 

to their agent, and co-proprietor." The goes to the consideration, not to the 

decision, it will be observed, proceeded promise. A consideration from two 

plainly npon the principle that there will uphold a promise to one. The 

was an intermediate contract, (Et vide agreement was joint in its terms, but 

cases cited in the note to Chamherlyn the interest of each of the parties was 

T. Delarive, p. 97.) And, predselj distinct and separate, etxch having ad^ 

upon the same principle, a case was de- vanced a sum : and the language of 

dded in which the facts were rerersed^ the agreement is that defendant shall 

and the question was, as to the ha^ indemnify them and each of them, 

bility to be sued: not the right of (See cases cited an/«, p. 97*) ^^^^'i^^® 

suing. In Smith v. Craven, I G. & J., other hand, in Hoggins r. Gordon, 3 

three partowners had agreed to bring Q. B. 474, wheve two arbitrators had 

each so much into a combined adven- been appointed, with power to appoint 

ture, and one borrowed his share of a an umpire, whom they had accordingly 

banker, who it was held could not sue appointed, and the defendant had pro- 

the other two : for, per Curiam, *'the mised to all three that he would pay 

loan was not upon their credit, the their charges, in consideration of which 

money was not lent to the partnership:** they agreed to and did act joiotly ; 

t. e., tliere was an intervening contract, the Court said, ** This is clearly a joint 

precisely the principle upon which in contract." 

Boucher v. Murray it was attempted This appears the proper place for 

to obviate the objection that the money adverting to the effect of a contract 

lent was not plaintiff's by showing being in writing, not under seal. In 

that he hxA procured \t to be lent ; i.e., Drahe v. Beckham, 1 1 M. & W., 317« 

that he had borrowed it, and then lent it was held in error, that if a contract 

it. So again in Palmer v. Sparshott, in writing, though not under seal, be 

4 M. & G. 1379 the declaration, in made by one partner on behalf of the 

assumpsit, was on a contract that others, though he alone sign it, all 

in consideration that plaintiff should are properly made defendants in an 

defend an action brought against action for the breach of it. This 

him for a debt (due, if at all Arom decision affirmed the judgment of the 

him, jointly with defendant), and Court of Exchequer, in which it was 

that the plaintiff and another party, distinctly stated that a contract in 

would bear the costs, &c., defendant writing by an agent, signed by himself, 

would indemnify plaintiff, &c. : on non will bind his principal when the other 

assumpsit it appeared that the agree- contracting party discovers the prin- 

ment was made expressly with the cipal, though the contract was made 

pUttntiffand the other party who was without his knowing who the principal 

to contribute to the expences. It was was. The law makes no distinction 

objected that this was a variance : and between contracts, except between 

the learned Judge accordingly amended: such as are and such as are not, under 

the plaintiff recovered. It was oh- seal. If written they may indeed 

jected (on a rule for arrest of judgment require to be stamped, but it is the 
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statute which draws the distinctioD^ 
not the common law; and though a 
contract under seal can hind none but 
those who sign and seal it, a contract 
not under seal is open to all the com- 
mon law incidents of a contract, 
whether in writing or not, and parties 
may sue the real principals on a con- 
tracty whether written or not, and 
though signed only bj an agent." 
In that case the dedaration (nnne* 
cessarilj except with the view of 
placing the precise facts on the record 
to have the opinion of a court of error 
thereon) stated that two of the defend- 
ants, on behalf of themselTes and the 
third, they all being in partnership, 
made the agreement with plaintiff, 
which being set out appeared on the 
fiice of it to be such as a partner would 
have authoiity to make. Of course 
on the decision above stated, the con- 
tract might have been pleaded as- 
**made by** all three. It is to be 
observed, however, that this decision- 
is perfectly consistent with those 
which establish, that though it is ad- 
missible to introduce parol evidence 
to show that other parties are liable, 
who do not appear by the writing to 
have contracted, such evidence is inad- 
missible to show that a party is not 
Mable who does so appesr to have con- 
tracted. (Jones V. IdMedale, I A. &£. ; 
Magee v. Atkinson^ 2 M. & W. ; Hig^ 
gins V Semor, 8 M. & W.) 

Resuming now the consideration of 
cases more decidedly bearing upon 
such as those in the text, «. e,, cases 
in which, by reason of an ambiguity 
arising from the appearance of a part- 
nership, it is doubtM whether there is 
a liability in law dispensing with the 
necessity of resorting to a contract in 
fact (a distinction expressly recognized 
per Pollock, C, B., in the recent case 



ae ReyneU T. Lewis, 10 Jurist, 1104) 
it will be proper to consider another 
dass c(£ cases, in which, in the absence 
of any evidence of a contract in faetf 
the liability for expenses incurred in a 
common adventure has been considered 
as founded on the l^al relaticMi of 
partner or principal, and with re- 
ference, peculiarly, to the distinctibn 
between an inchoate, and a perfect 
partnership ; a question, it will be per- 
cdved, intimately connected with the 
dass of cases represented by those in 
the text. The cases now to be noticed 
prindpally proceed upon the distinction 
between joint purdiasers and part* 
ners : just as those previously no- 
ticed exhibit the difierenoe between 
joint' owners and partners. The ana« 
logy between joint owners or joint 
purchasers and joint projectors, and 
the consequent application of these 
authorities to cases like those in the 
text, will be apparent. And the prin- 
ciple on which these cases proceed is, 
that if the defendants are not proved 
partners or principals, they must be 
proved to have been persmially eon- 
tractors, and to have been person- 
ally contracted with. At the same 
time thejT collaterally illustrate an- 
other principle, exem[^fied also in 
the cases already alluded to, vir., 
that where parties are not proved 
to have been partners or principals in 
fact, their appearing or permitting 
themselves to be held to act as such 
will impose no liability unless plaintifBi 
aetuallf contracted on their credit, 
t.tf., with them, though it is not neces- 
sary to prove this where they are 
proved to have been actually partners 
or principals. Another prindple of 
great importance is also collaterally il- 
lustrated by these cases : vie,, that 
though parties not partners may have 
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a common agent for a common pnr- 
poae, their liability, unless that com* 
mon purpose involve a partnership, 
will be limited by the extent of his au- 
thority, the existence of which also, as 
well as its extent, will be matter of 
more particular proof (as already 
noticed, p. 236,) than if his agency and 
authority were those of a partner. 
Thus in Hoare v. Barnes, Dougl. 37 1* 
a broker had been employed by several 
persons, of whom defendants were 
two, to purchase a lot of goods, of 
which they, with him, were to have 
separate shares. The broker, after 
the purchase, informed the sellers who 
his employers were. The defendants 
had paid for their own shares, and 
there was no joint concern in the re-dis- 
pasal of the goode. The Court upheld 
a verdict for the defendants, saying, 
*' Dormant partners are liable when dis- 
covered, but this is not a partnership : 
it is merely an undertaking with the 
broker, by each buyer, for a particular 
quantity" (t. e., he was the agent of 
each, with a limited authority) . ^'There 
is no agreement to share with one 
another in the profit or loss. The 
credit of a person who engages for a 
fortieth part (for instance) cannot be 
considered as bound for the other thirty- 
nine parts. The sellers who do not ask 
after the principals trust the broker 
alone." Per BuUer, J. : " The plain- 
tiffs had no reason to consider the 
broker as a partner with the others, 
for though he had a share, he did not 
appear or act as a partner, nor were 
they partners inter se. They never met 
or contracted together as partners." 
So in Cooper v. Eyre, 1 H. Bl. 42, 
A. B. & C. agreed to take certain 
shares in goods afterwards bought in 
the name of A. alone, and though he 
and on0 of the vendors, defendants. 



declared, pending the purchases, that 
'4t was a common concern," there was 
no notification of this to the plainiiffsy 
nor was there to be any resale. The 
Court held defendants (B. & C.) not 
liable, andj)^ Gould, J. : "They are 
neither partners nor joint purchasers. 
If a man is to buy horses, and a friend 
is to have two, surely this cannot 
make the latter hable as a joint con- 
tractor." Per Heath, J. : " This is a 
sub-contracts" i.e., a contract subor- 
dinate to that made between the really 
contracting parties. " A. was the only 
purchaser known to the plaintiffs : 
entire credit was given to him alone. 
Defendants can only be liable as part- 
ners: and they are not partners, being 
only interested in the purchase, not in 
the subsequent disposition." Here it 
will be perceived the principle is ex- 
emplified, illustrations of which have 
already been afforded (ante, p« 238), as 
to the effect of bh intermediate contract. 
The principles referred to, however, 
find illustrations more intimately as- 
sociated with the class of cases noticed 
in the foregoing portion of this note, 
i.e., cases as to ship-owners. Thus 
in SaniU v. Robertson, 4 T. R., defend- 
ant joined with several persons, not 
general partners, in the adventure of a 
voyage, for which each was separately 
to purchase goods to be shipped as 
his share ; the Court held the outft a 
joint concern of all, and that therefore 
any of them would be liable for goods 
ordered for that purpose. With re- 
spect to the cargo, it was held that 
there was no partnership between them 
till the goods were delivered on board, 
and that then it became a combined 
adventure. The goods were, as in the 
two preceding cases, purchased by one, 
and sold to him alone and on his sole 
credit : and, per Kenyon, C. J., " could 
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not have been sold on the partnership 
account, though afterwards indeed the 
defendants were to gain or lose : but 
the contract between the buyer and 
seller was consummated before the 
joint risk began. Suppose several 
persons agreed to open as bankers, and 
it was agreed that each should bring 
in a certain sum, as his share, it could 
not be contended that if one were to 
borrow the money for his share, the 
others would be liable for it." This 
very point was in a later case decided 
in accordance with the opinion here 
expressed. (Smith v. Craven, 1 C. & J.) 
So per BuUer, J., "The goods were not 
sold to the partnership." In Hesketh v. 
Blanehard, 4 East, 144, the question 
did not arise, as the parties jointly 
purchased, ordering the goods together, 
and the seller crediting them jointly. 
But in Gouthwaite v. Duckworth, 12 
East, 624, the case was substantially 
the same as in 8aville v. Robertson, 
with this important difference, that the 
agreement was generally that two 
should purchase goods for the rest : 
not that each should separately con* 
tribute a share. And upon that dis- 
tinction the Court came to a different 
conclusion ; for per Ellenborough, J., 
" coteraporary with the purchase there 
existed a joint interest in the adven- 
ture, the profits and loss of which the 
defendant was to share." It must be 
carefully observed, that in both cases 
the combined adventure comprised a 
re- sale. On the other hand, in 
Toung v. Hunter, 4 Taunt. 582, 
the facts were similar, except that the 
defendant had only been allowed to 
join the adventure after the goods 
were purchased : so that the case was 
as much distinguished in the one di- 
rection, as Hesketh v. Blanehard was 
in the other : and the Court of course 



held the defendant not liable. It is 
to be observed that not a single autho- 
rity was adverted to, and the Court 
spoke of the liabihty as resting wholly 
on a joint interest in the purchase, 
whereas, as already has been seen, the 
interest in the resale would have 
been of the essence of the supposed 
partnership. But probably it was to 
this that Gibbs, J., referred, when he 
remarked, " There may be a case 
where two shall be interested in goods 
from the beginning of the purchase, 
yet not be both liable to the vendor i 
as if the parties agree among them- 
selves that one shall purchase the 
goods, and let the other have an inter- 
est in them; that other being un- 
known to the vendor :" — it will be ob- 
served he does not speak of an agi^ 
ment to resell the goods. It is to be 
inferred from the report that such an 
agreement existed in Cathay v. Fennell, 
10 B. & C, where it was held that 
in such a case all the parties might 
join in suing (which of course was 
equivalent to holding that they might 
jointly have been sued by) the vendor. 
The Court said: "The actual pur- 
chaser here may be considered as 
the agent for the others; or they 
may be treated as dormant part- 
ners, in this transaction. And if 
an agent make a contract in his 
own name, the principal may sue 
and be sued upon it." So in Smith v. 
Craven, 1 C. & J. 500, it appeared 
that three persons engaged in a joint 
speculation for the purchase and r&^ale 
of com, and the purchases were made 
by their joint agent ; t. e., by them 
jointly : so that although inter se it 
was agreed between them that they 
should pay each one third, it was ia 
perfect accordance with the previous 
cases, that Bayley, B., said, "The 
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seller could haTe proceeded against ^ 
three.*' But in that case, two of them 
having borrowed the money required 
for theirshares froma hanker, it was held 
that the latter could not sue the third 
for those advances; for, per Curiam, 
''The loans were not made on defen« 
danfs credit. The partnership was not 
liahle unless the memhers had autho- 
rity to horrow ; and no such authority, 
express or implied, exists in this case." 
In Helme v. Smith, 7 Bi., it was said, 
per Tindaly C. J., '' If the part-owners 
of a ship had laid out money on a 
speculation in goods, the proceeds to he 
divided on the ship's return, they would 
have been partners in every sense." In 
Gibson V. Lupian, 9 Bi. 299, in which 
the preceding eases were not cited, 
the two defendants had given the order 
jointly ; but the plaintiff had debited 
each separately for his moiety, and the 
effect of the whole evidence was, each 
separately contracted for so much as 
his share : and it not only did not ap- 
pear that there was to be any re-sale, 
but it appeared that the goods were 
divided, and that a moiety was deHvered 
to each of them. THndal, C. J., in 
giving judgment, dwelt particularly on 
this latter circumstance, as showing 
that ** there was no such community 
of profits and loss iu this particular 
transaction as is essential to constitute 
a partnership." "And the question 
then being whether the goods were 
sold to the defendants on a joint con- 
tract, the preponderance of proof is 
that the contract of sale was separate, 
not joint; that defendants purchased 
each of them a moiety, and that plain- 
tiffs knew that" But in Brown v. 
Tapseott, 6 M. & W., the parties had 
agreed that a vessel should be chartered 
to run on their joint account, each 
taking an appropriate proportionate 



interest in the enterprise according to 
the amount subscribed ; and the profit 
or loss to be divided among them in 
proportion to their subscription. Parke, 
B., in deUvenng judgment said, '' The 
effect of the agreement was (t. e. sup- 
posing it executed in any way) to con- 
stitute a partnership between those who 
subscribed in proportion to their sub- 
scription." It will be proper here to 
add one other (recent) case, which ap- 
proaches most nearlyperhaps tothe class 
of cases next to be noticed, and to which 
those in the text belong — viz,, joint-^ 
stock projects, as to which the principles 
applicable to incipient, inchoate, or im- 
perfect partnership are so directly appli- 
cable. In Elffie v. Webster, 5 M. & W., 
two parties had agreed that one of them 
should advance some money to enable 
the other to carry out an invention of 
his ; and that if it should be completed 
and brought into use the former should 
have one third share of the same, and 
of all profit to be made therefrom, and 
if it should be sold each was to have 
half the purchase money. The Court 
said, " There might be a question whe- 
ther a partnership were not created by 
this agreement as to the subsequent 
profits." It will be observed that in 
all such cases, as remarked per Curiam, 
in Helme v. Smith, 7 Bi. (ante) " the 
difficulty is to ascertain when the part- 
nership commences," which is precisely 
the difficulty in cases of joint-stock 
projects, between which, however, and 
the class of cases above adverted to 
there is this important distinction — ex- 
hibited most strongly in JElgie v. Web- 
ster, the case already adverted to as 
approaching nearest to the cases of 
joint-stock projects — that, in the latter, 
it is necessarily uncertain, until the 
project has passed into a perfect part- 
nership, whether, the partnership ever 
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will be fonned, because till then it is 
not known whether the proper number 
of shares wiU be taken ; an element of 
uncertainty which it is obvious does 
not exist in any other class of cases, 
and which alone would constitute a 
decisive distinction, rendering it diffi- 
cult to predicate a partnership in any 
of the preliminary stages of a joint-stock 
project. It is proper here also to re- 
mark, that until the concern is either 
carried into operation, or at least some 
statutable powers acquired with a view 
thereto, it is difficult to conceive in 
what there can be a partnership ; t. f ., 
in what there can be the commu- 
nity of profit and loss which the whole 
current of cases show to be essential to a 
partnership ; mde Tindal, C. J., Foxy, 
Clifton, 6 B.,and Gibson Y.Lupton, 9 B. 
{ante, p. 243.) Now a mere project 
or invention, as such, would appear to 
form no such property or interest, 
though a patent, or a licence under it, 
or the article invented — such as formed 
the subject-matter of the contract in 
Elgie v. Webster, (where it will be ob- 
served a partnership is only predicated 
of the profits, t. e,, when the invention 
was in operation) — ^is as vendible as the 
patented production itself. (Chanter 
V. Hopkins, 4 M. & W., Chanter v. 
Leese, 5 M. & W.) The cases last cited 
have, it is obvious, a close connection 
with the class of cases represented by 
those in the text : viz., cases of joint-stock 
projects, in which the proceedings have 
only been preliminary. In the earlier 
cases the distinction was not drawn ; 
thus in Holmes v. Higgins, 1 B. & G. 
74, it appeared that several persons had 
subscribed to an undertaking for the 
purpose of passing a bill for a projected 
railway — to carry out which, meetings 
were held, at which they attended — 
and a solicitor and secretary were ap- 



pointed ; but the bill never passed, nor 
does it appear that any deed was signed. 
Per Abbot, C. J. : " This is the case 
of a number of persons jointly associ- 
ated together for a common purpose.. 
They were therefore partners.*^ The 
case, however, was scarcely argued ; and 
apparently not much considered with 
respect to the principle on which it was 
founded. (Vide 10 Jur. 1102.) But 
it is to be observed that the parties 
were not mere subscribers — whose 
assent to the project would, on the 
authorities already alluded to {ante, 
p. 250) be construed as conditional 
on its complete consummation, and 
would not be liable for preliminary ex- 
penses ; but they were actual and ac- 
tive promoters or committeemen, in a 
position analogous to that occupied by 
directors, after the company is com- 
pletely formed. The distinction ad- 
verted to was drawn however in 
Nockells V. Crosby, 3 B. & C. 814, a 
case in which it is conceived the prin- 
ciple on which depends the liabilities 
of projectors, promoters, or prori- 
sional directors of such schemes was 
clearly laid down. The parties there 
had agreed to participate in a scheme for 
establishing a tontine, and had sub- 
scribed for certain shares therein, the 
management of the affairs being in the 
hands of directors ; the enterprise, 
however, proved abortive, and was 
wholly abandoned before the proposed 
number of shares had been subscribed 
for, and before anything had been 
done in pursuance of it beyond re- 
ceiving the subscriptions and incur- 
ring preliminary expenses. The legal 
relation of the subscribers was thus 
clearly expressed per lAttledale, J.: 
" There was only an agreement by the 
subscribers to be joint tenants of the 
money subscribed ;" i. e,, part-owners 
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ks opposed to partners : the very curred in setting a scheme on foot are 
distinction illustrated in the cases first not to he paid out of the concern uc- 
in this note adverted to. So per Hoi- less they are adopted yvhen in actual 
roydi J., "It appeared to me at first operation." So per Littledale, J., 
very like the case of a partnership ; " If persons set a scheme on foot and 
hut the concern was never set a going : assume to be directors or managers, all 
the money was not invested as that the expenses incurred hefore the scheme 
which was to he the only source of is in actual operation must in the first 
profit; and all the steps taken were instance he home hy them; though 
only preparatory to carrying into effect when the concern is in operation it 
the project, which never was carried should hear the expenses of prelimi- 
into effect." So again, per Littledale, nary proceedings." The case was con- 
J., " There could he no partnership firmed in Kempson v. Saunders, 4 BL 
until the money was expended in exe- It may now be proper, hefore proceed- 
<nition of the proposed scheme ;" pre- ingtomorerecentcasesofiner«^rq;Vc/«, 
cisely the principle upon which the as to which see post, p. 257> to notice 
cases proceeded, which have heen above a class of cases having a close connec- 
adverted to as to the distinction be- tion with those which have thus been 
tween an inchoate and a perfect part- referred to. We refer to cases in 
nership in a particular adventure. The which a joint-stock company has 
principle on which the habilities of the been projected, and in which it has ap- 
parties to such preHminary proceedings peared that the concern had come into 
depend, was thus distinctly laid down actual operation, so that a partnership 
per BayUy, J. : " On all projects some had arisen, though not the partnership 
expense must be incurred before many originally projected ; and hence the 
members join the concern. Upon decisions appear to proceed principally 
whom should that fall ? If the scheme upon the question of actual or appa- 
prove abortive it should fall on the rent partnership, because, of course, the 
original projectors, and not on those evidence of assent, where there is a 
who advance their money on the faith partnership, must usually amount to 
of its going on." It is obvious that what evidence of a participation therein ; 
is here intended by original projectors, which of course would render each 
is actual and active participators in the member of the partnership responsible 
preliminary proceedings, is apparent for the habilities incurred in the carry- 
from what immediately follows — "The ing on of the business. The assent, 
plaintiff did nothing to render himself however, which, where there is a part- 
liable to the expenses ;" an observation nership, would be sufficient to show a 
indicating that distinction between mere participation in it, would, where no 
approval of a scheme (even accompa- partnership existed, be it is appre- 
nied by a promise to become a partner bended evidence of an impHed autho- 
in it when estabhshed) and actually rity to the parties usually employed 
appearing as expressly or impliedly for preliminary proceedings to incur 
authorizing, and as therefore jointly reasonable expenses. In some of the 
liable upon, contracts for necessary cases it does not distinctly appear 
preliminary expenses. So it is said, what was the stage of the proceedings 
per Hqlroyd, J., " The expenses in- or the nature of the expenses incurred. 
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Thus in Perring v. Hone^ 4 Bi., whert 
it does not appear whether or not the 
liability arose in respect to the expenses 
of projecting, or of carrying on the con- 
cern, the Court held, that a party who 
had attended meetingB, &c., and had 
allowed his name to be entered in a 
book as an original subscriber to the 
undertaking, and received certain scrip 
receipts from the directors — ^was to be 
considered as partner in the concern^ 
although he had not signed the deed ; 
for "all who subscribed to the partner- 
ship fund must be taken to hare as- 
sented to the deed ; an assent which 
the defendant countenanced by after- 
wards disposing of his interest and 
filing his scrip." In Ellis v. Schmceck, 
5 Bi., however, that decision is 
treated as mainly founded on the 
party's having attended meetings, &c. 
i. e, held himself out to the world as a 
partner in the project. And in Fox v. 
Clifton^ 6 Bi. it is said, per Tindal, 
C. J., "With respect to Perring v. 
Hone, the great point whether there 
was a partnership or not, does not ap- 
pear to have been made a prominent 
subject of argument, but to have been 
rather assumed than disputed, for the 
advertisement or prospectus was not 
brought to the attention of the Court, 
nor is there any argument upon the 
terms of it ;" but, on the other hand, 
it is to be added that the attention of the 
Court in here thus animadverting upon 
the decision does not appear to have been 
drawn to the point whether the concern, 
with defendant's consent, had come into 
actual operation ; as it had in Fice v. An- 
son, 7 B. & C. 408, where the action was 
for goods supplied for the working of a 
mine ; in which it appeared that defen- 
dant had spoken of herself in private 
letters and private conversations as a 
shareholder, but she had never signed 



any deed, but had paid deposits and 
received certificates of proprietorsldp 
signed by the secretary, "for the rfi- 
rectors," none being named or appear- 
ing to have been appointed. It did 
not appear that any interest in any 
mine had been transiferred to the com- 
pany, and plaintiff, when he supplied 
the goods, had no knowledge of defen- 
dant's being a shareholder. Lord 
Tenterden, C* J., said» " The plaintiff 
did not actually give credit to defen- 
dant, who never held herself out as a 
partner. If, therefore, she is charge- 
able she can only be so on the grcmnd 
that she is reidly interested. The 
partnership, if any, is not strictly « 
trading partnership." On this point, 
however, the decision must not be 
taken as rested; since it has been 
since repeatedly recognized that a 
mining company is a trading partner- 
ship ; (per Parke, B. Pitehford v. 
Davis, 5 M. & W. ; Tredwen r. 
Bourne, 6 M. & W.) « It is one 
formed for the purpose of working a 
mine : a real estate in which an inter- 
est could not pass by these certificates. 
No interest in the mine appears to have 
passed to the directors" (this, it is to 
be observed, would not have been es- 
sential evidence, if there had been any 
evidence that the concern wics in actual 
operation), " nor does it appear who the 
directors were, or that they had antho- 
rity to issue these certificates." This 
case was decided, it will be observed, 
upon the absence of any participation 
by the defendant in the actual opera- 
tions commenced, so that unless she 
had actually acquired an interest in the 
property, there could not, as to her, 
have been any partnership, as the ad- 
venture, according to the distinction 
drawn in the cases already adverted to 
(ante, p. 24 1 ) wo^ild not, as to her, have 
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commenced ; and the case shows that 
mdess as to the defendant there had 
been created that^oommnnitj of profit 
«nd loss which constitutes a partner- 
ship, the liability must be limited by the 
authority expressly or impliedly given ; 
though this, perhaps, is not accurately 
expressed by the general phrase that 
the parties ^'held themsehes out as 
partneri/' since, as already observed 
{anie, p. 236), parties may hold them- 
selyes out as joint principids, in a con- 
tract, without holding themselves as 
parties. Hence the case last cited is 
quite reconcilable with that of JSUis v. 
SchnuBck, 5 Bi« 528, where the goods 
*' were supplied for furnishing the build- 
ing in which the business of a mining 
company was to be carried on, but it 
does not distinctly appear whether the 
concern had come into actual operation^ 
or what *' business" was carried on. 
The defendants had received from the 
secretary scripy but had not signed the 
deed. They were present at a meeting 
of the company, but had not purchased 
scrip till part of the goods were deli- 
vered. The Court held the defendants 
liable, likening the case to Perring v. 
Hone, by reason of the attendance at 
meetings, and distinguishing it from 
Vice V. Anson, on account of its not 
having appeared in the latter case that 
the defendant had held herself out as 
a partner. " In the present case," said 
Park, J. (dehvering judgment) "the 
defendants attended all the meetings" 
The question was more considered in 
Biekinson v. Falpy, 10 B. & C. 128. 
There the action was against a share- 
holder in a mining company, on a bill 
given by the directors (for what given 
did not appear), and the decision would 
have been (apart from any other reason) 
i^ainst the plaintiff, on the ground that 
the directors could not so bind the 



shareholders {Hawtayne v. Bourne, 8 
M. & W.) ; but the question was con- 
sidered as well with reference to the 
power of binding by credit as by bill. 
(See the distinction, Tredwen v. Bourne, 
6 M. & W. ; Todd V. Emly, 8 ib,) 
It appeared that the defendant had 
obtained scrip and signed a deed and 
attended a general meeting of the share- 
holders — only, however, to decline any 
interest in the company, though he was 
not permitted to prove that in evidence. 
It is rather to be inferred that the con- 
cern had come into actual operation, 
and the language of the Court indicates 
the existence of an existing partner- 
ship, although not the partnership ori- 
ginally projected, and to which defen- 
dant had promised to become a mem- 
ber. The observations of the Court 
have reference, therefore, rather to the 
legal liability arising out of an actual 
or apparent partnership, than that 
which arises out of an express or im- 
plied authority to parties neither actual 
nor apparent partners, but between 
whom and the defendant have sub- 
sisted only the ordinary relation of 
principal and agent. Lord Tenter den, 
C. J., said, '^ Assuming that defendant 
was proved to be a partner, and not 
merely to have done certain acts in con- 
templation oihecommg so." Per Bay- 
ley, J.x "I am not prepared to say that 
there was sufficient evidence to charge 
defendant either as an actual partner or 
as a person who held himself out to 
the world as a partner." A most 
luminous . and learned' judgment was, 
however, delivered per Park, J., who 
elucidated with clearness and accuracy 
the distinction between an incomplete 
and a perfect partnership, though, 
perhaps, the distinction was not ad- 
verted to between partners and joints 
principals. "If it could be proved 
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that the defendant had held himself of what passed at that meeting was 
out to he a partner — not to the world, excluded, it ought not to have been 
for that is a loose expression — ^but to used against him. It is difficult to 
the plaintiff himself, or under such cir- say that there was sufficient evidence 
cumstances of publicity as to satisfy to go to the jury that defendant actually 
a jury that the plaintiff knew of it and was a partner, for all the acts proved 
believed him to be a partner, he would were equally consistent with the sup- 
be liable to the plaintiff in all trans- position of an intention on his part to 
actions in which he gave credit to the become a partner in a trade or Inuiness 
defendant upon the faith of his being to be afterwards carried on, provided 
such partner/' {Vide per Tindal,a ., certain things were done, as with that 
Foxy, Clifton, 6 Bi. post ; so, per Cress^ of an existing partnership. There is 
well, J., Woods V. Argyll, 6 M. & G. a great difference between the two 
932. The general expression, thus cases. If there is a contract to cany 
corrected, is used, per Lord Benman, on any business by way of present 
C. J., in the judgment in Lake v. partnership '^ (see the same distinc- 
Argyll, but with an explanation per- tion as to a lease or an agreement to 
fectly in accordance with the dicta lease, ante, notes to Agard v. King, 
just cited, and showing that the more p. 128), ** between a certain definite 
general expression is only adopted be- number of persons, and the terms of 
cause evidence that a party allowed that contract are unconditional or com- 
himself to be held out to the world plete, the parties give to each othor 
would usually be primd facie proof an implied authority to hind the rest 
that he was so held out to the plain- to a certain" (t. e. necessary) ** extent, 
tiff. It is here important to observe But if a person agree to become a 
that the effect of such evidence is to partner at a future time with others, 
establish a personal contract between provided other persons agree to do the 
the plaintiff and the party so held out same, and advance stipulated portions 
— Grissell v. Robinson, 3 B. N. C. ; of capital, or provided any other pre- 
Webb V. Rhodes, ib.; Moon v. Witney vious conditions are performed, he 
Guardians, ib, : and this must be gives no authority to any other indi- 
distinguished from the liability implied vidual until all those conditions are 
by law, from the defendant being performed." (This principle is re- 
actually the principal or the partner of affirmed in terms, per Tindal, C. J., in 
the person who actually contracted, in Fox v. Clifton, and, perAlderson, B., in 
which case it is not necessary that he Pitchford v. Davis, et alia, cited |io«/.) 
should have been held out as such to " If any of the other intended parties 
the plaintiff. Thompson v. Davenport, in the meantime enter into contracts, it 
9 B. & C.) " There is, however, in seems clear that he is not bound by 
this case no reason to say that the de- them, on the ground that he never 
fendant ever held himself out to the authorized them, always assuming that 
world, still less that he held himself he has not held himself out directly 
out either directly or indirectly as a or indirectly to the party with whom 
partner. To show that defendant was the contracts are made as having in 
an actual partner, his attendance at a substance given that authority. In 
meeting is relied on, but as evidence those cases in which a plaintiff has not 
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been induced by the drfendanf^ repre- 
aentatums to give credit to him, but 
weeks to fix him because he has reedly 
^authorised the contract to be made, 
the plaintiff^ must show that authority, 
and an authority upon condition not 
performed is no authority at all/' 

The general principle here laid down 
is^ it will be observed, equally appli- 
cable whether the alleged liability be 
that of a partner or simply of a prinr 
cipal, although the former liability 
would be principally adverted to where, 
as in the foregoing and in the following 
cases, the concern would appear to have 
come into actual operation. The cases 
next cited will not only illustrate the 
distinction so clearly drawn in Dickin- 
son V. FeUpy between an inchoate and 
a perfect partnership, but wiU exhibit 
the great leading principle upon which 
alone the liabiUties of projectors, while 
the proceedings remain preliminary, 
can be elucidated ; and which is equally 
apphcable, whether the concern has 
oome into actual operation or not : 
viz., that where an actual partnership 
has neither existed nor been held out 
to the plaintiff as existing, the de- 
fendant can only be liable by proof of 
express or implied authority, according 
to the ordinary relation of principal 
and agent ; and, on the other hand, 
that he may, on this ground, be so 
liable, whether or not any partnership 
ever existed. In Bourne v. Freeth, 9 
B. & C, 632, the evidence was that 
defendant had signed prospectuses pre- 
senting proposals for the formation of 
a joint-stock distillery company, for 
which the act passed, and had attended 
meetings at which premises were agreed 
to be taken for the purpose of prose- 
cuting the project. He, however, had 
not paid his subscriptions at the pre- 
scribed period, and the last of the pro- 



spectuses stated *^the concern will be 
divided into a certain number of 
shares,** and the expressions adopted 
impUed that the larger proportion of the 
capital was still unsubscribed: these 
being points upon which the Court 
dwelt strongly. The plaintiffs sued 
for malt suppHed for the company 
at the order of A., whose name alone 
appeared upon the premises and who 
was acting manager ; but it was com- 
municated to the plaintiffs by a third 
party (without the defendant's know-^ 
ledge) that defendant and the other 
parties who had signed the prospec* 
tuses were partners. It is most ma^* 
terial to remark, that the action was 
not brought in respect to preliminary 
expenses ; but for goods applied in the 
actual operations of the concern. The 
Court said, ''The defendant was not 
actually a partner ; yet if he held him- 
self out to the world*' (see as to this 
remarks upon Dickinson v. Falpy, 
ante, p. 248,) '' as a partner, he will 
be chargeable. This question depends 
on the e^ect of the prospectus signed : 
that which shows only that it was in his 
contemplation to establish a company on 
certain conditions. Defendant has not 
therefore held himself out as a partner 
in a company already formed** And, 
per Bayley, J. : '' Plaintiffs, before 
they deUvered the goods on his credit, 
should have inquired whether he had 
ultimately become a partner." Per 
LittledcUe, J. : '' The goods were not 
ordered by him, but by another, who 
could not bind him without some 
authority, express or implied. There 
was no express authority, nor any im- 
plied ; defendant was neither actually 
a partner, nor authorized any person to 
carry on the business on his account." 
In Pitchford v. Dams, 5 M* & W., it 
was said per Parke, B., " Bourne v. 
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Freethy Fiee v. Anstm, wad Dickmion 
T. Falpy, are aathorities to show that 
a shareholder who does not inter/ere in 
the management of the eoneem is not 
Uable" In Braithwaite y. SehoUfield 
9 B. & €. 401, the action was brought 
for work done in houses on account of 
a building society of which defendant 
was a member. There was no evidence 
that defendants gave the order for the 
work, or that plaintiffs knew them to 
be members, nor that any interest in 
the houses or land had been conveyed 
to them ; but it was proved that they 
had contributed to the fimds, and that 
they had been parties to a resolution 
that the houses in which the work was 
dene should be built. The Court up- 
held a verdict for the plaintiff, distin- 
guishing the case from that of Vice v. 
Anson, ''for there the plaintiff could 
have no right to recover from the de- 
fendant except in respect of her having 
an interest in the property, which they 
failed to prove. Here the plaintiffs 
had a right to be paid by those who 
employed him; and the defendant's 
having joined in a resolution to erect 
the houses authorised the employment 
of the plaintiff, which is sufficient to 
make him liable." This case, it will 
be observed^ shows that a party may 
be liable as jmnt principal — ». e. as 
joint contractor — even where he is 
not liable as partner, provided actual 
(whether express or implied) authority 
be proved. Both Bourne v. Freeth and 
Braithwaite v. Scholefield, it may be 
added, exemplify the effect of actual 
attendance at meetings c^ projectors 
or partners as evidence of a party's 
holding himself out as principal or 
partner — i.e, of his having actually, 
although only impliedly, authcHrized 
the contract, and therefore of his being 
a jeimt contractor. These principles 



are still further illustrated in the two 
cases next cited (and referred to in the 
text), the first of which has reference 
rather to (actual or apparent) partner- 
ship; the other proceeding more (as 
that last referred to) upon the evidence 
of implied authority as principal and 
joint contractor, distinct from partner- 
ship. In Fox V. CH/ton, 6 Bi., the 
defendants had taken up scrip rece^)t8 
in a joint-stock distillery company, in 
the actual operations of which the 
liability to plaintiff was contracted. 
Defendant's name was in a list of the 
subscribers, which was shown to plain- 
tiff when he applied to know of whom 
the company consisted; but whether 
he saw the names of the defendants or 
not did not appear. The partnership 
deed was never signed by all the de- 
fendants, which, of course, was the 
same as if it had never been signed by 
any of them. The prospectuses dis- 
tinctly dedared that the shares were 
to be 12,000, of which 7,000 only had 
been allotted, and that a deed was to 
be signed and an act applied for, and 
that the deed and the act should be 
taken as the basis of the management 
of the affairs of the company. The 
work was done by plaintiff after the 
date of the deed, whidi, from the time 
of its date, lay apcxi in the company's 
office, and was signed by many persons 
before the work was done or contract 
was entered into with him. Defendants 
had only paid one call, and had never 
attended any meetings nor taken any 
part in the affairs of the company. 
They had also sold their scrip before 
the contract with plaintiff. The Court 
said, " There was no evidence that the 
defendants could be liable as haviog 
held themselves out as partners, for 
that it did not appear that plaintiff 
saw their nunes on the list of sub- 
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scribers^ or that defettdant knew of th« 
existence of any copy of the list or of 
its exhibition to any one. The holding 
oneself out to the worid as a partner^ 
as contradistinguished from the actual 
relation of partnership^ imports at least 
the voluntary act of the party so 
holding himself out^ and is incom- 
patible with the want of knowledge 
that his name has been so used. 
Sven on the fiu^ of the book itself 
it conveyed no information as to the 
relation in which the parties stood to 
each other^ as it contained nothing but 
a long list of names without any notice 
or heading whatever, leaving it alto- 
gether uncertain whether the persons 
named are partners in any concern 
actually established, or merely sub- 
scribers to a projected partnership** 
(This has an obvious application to 
the publication of lists of provisional 
committeemen.) *'As to the scrip 
receipt, it could give no information to 
any one, for it was a receipt to the 
directors eo nomine, not to the indi- 
vidual paying the money. Without 
reference, however, to the information 
actually received, the communication 
of it was no act done by the defendants 
themselves or by their authority or 
permission, so as to make them nominal 
and ostensible 'pBitneTs. The question 
then is, whether they were actual 
parties with the directors and other 
shareholders at the time the contract 
was made, for each would then be 
liable to the debts of the whole com- 
pany contracted in trade. Now the 
prospectus advertised is the basis of 
the contract. It is on the footing of 
the prospectus that the defendants had 
their shares allotted and paid their 
deposits ; and if they are not partners 
under this agreement they are not 
partners at all. The paying of the 



first deposit tmdonbtedly implied an 
assent to that agreement— 4iiat is, an 
assent to become partners m a com* 
pony, rinsing the specified a$Mynt of 
capital^ coMtstimp of the speeded 
number of shares, and to be governed 
by a deed which should contain the 
clauses and conditions to be agreed on $ 
but it implies nothing more, and can* 
not be construed as an assent to the 
terms of a partnership already formed* 
When, therefore, instead of an allot- 
ment of 12,000 shares, the utmost 
that were ever allotted scarcely ex- 
ceeded 7>500 ; when only 2,500 paid 
the first deposit ; when not half the 
latter number paid the second, and 
only sixty-five signed the deed, the sub* 
scribers were at liberty to say, * This 
was not the company on which we paid 
our deposits.' And there are no facts 
subsequent to the payment of the deposit 
which in any manner affect the defend^ 
ants. And if the right to participate 
in the profits of a joint concern be, as 
undoubtedly it is, a test of partnership^ 
the defendants were never entitled to 
demand a share of profits if profits 
had been made, since they never ful- 
filled the condition on which they sul>- 
scribed. The matter proceeded no 
ibrther than that they offered to become 
partners in a projected concern, and that 
the concern proved abortive before the 
period at which the partnership was to 
commence ; and therefore, with respect 
to the agency of the directors, which 
is the legal consequence of the partner- 
ship completely formed, they proceeded 
to act before they had authority from 
these defendants, and those who con- 
tracted with defendants must rest upon 
the security of the directors who made 
the contract, and of any who have by 
subsequent conduct adc^ted these acts 
of the directors." The preceding case. 
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it will be perceiyedy proceeded more 
upon the principle that where defendant 
is not proved a partner^ he must be 
shown to have so actually (expressly 
or impliedly) authorized the contract 
as to have become a joint contractor ; 
and as the evidence totally negatived 
the latter alternative, the judgment 
points principally to the former point, 
whereas the case next cited proceeds 
upon the principle above repeatedly 
referred to, that a person may be liable 
as joint principal who is not liable as 
partner. In Douhleday v« Muskett, 7 
Bi., defendants were present at the 
meeting forming a joint-stock water 
company, and their names appeared as 
directors in a prospectus which was 
issued before plaintiff's cause of action 
arose, and in which it was stated that 
the company hcut been formed; that 
they were rapidly proceeding in the 
construction of reservoirs; that the 
undertaking consisted of 1,000 shares ; 
but it was also stated that the capital 
proposed to be raised was 25,0002.; 
and that application would be made for 
a bill, &c. At a subsequent meeting, 
at which it did not appear that de- 
fendants were present, it was agreed 
that plaintiff should do the work for 
which the action was brought. At 
that time, however, they were directors, 
and had taken the number of shares 
requisite as a qualification ; and it ap- 
peared that while they were directors 
an advertisement, in answer to which 
plaintiff's tender was sent, had been 
published, purporting to be issued by 
the directors, and stating that they 
were ready to receive tenders, &c. No 
Act of Parliament was procured, and 
the project fell to the ground. The 
Court said, " The question is, whether 
the defendants entered into the joint 
contract for the labour in respect to 



which plaintiff seeks to recover. It 
is not necessary to show that they 
signed the contract ; it is sufficient if 
they be shown to have held themselves 
out as responsible for it. They were 
directors at the time; and that they 
are liable appears from the express 
terms of the advertisement. The pro- 
spectus does not present the obtaining 
of the act as the condition of their 
responsibility, and the works go on 
meanwhile. One of the principles 
established in Fox v. Clifton fixes the 
defendants; viz., that they have held 
themselves out or allowed themselves to 
be represented as directors " (who are 
not necessarily partners) . " The busi- 
ness was within the scope of their 
direction. They accepted the office, 
and never divested themselves of it 
nor expressed any dissent." Here, it 
will be noticed, the decision is clearly 
founded on the ordinary law of jpn»- 
cipal and agent, not that of partner- 
ship. In Wood V. Jrgyll, 6 M. & G., 
it is said, per Tindal, C. J., speaking of 
the preceding case, ''There the de- 
fendants were joint contractors,'' sed 
quaere, if they were not liable in law, 
(apart from any contract in fact) by 
reason of their relation sa principals. 

The same principle is illustrated, 
though less directly, in the two cases 
next cited, because they show the 
small amount of evidence which may 
be enough to prove a person legally 
liable as actually a partner in a concern 
brought into operation in a manner 
not consistent with the original pro- 
ject ; and it is obvious that a greater 
amount of evidence could scarcely be 
requisite to render him liable as joint 
principal in a project, and as impliedly 
authorizing what was reasonably neces- 
sary in pursuance thereof; so that the 
following, as well as the foregoing 
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cases, are equally applicable to prqfeeis 
and to partnerships. In Pitehford t*: 
Davis, 5 M. & W. 2, a prospectus had 
been issued for the establishment of a 
beet-root sugar company, stating the 
proposed capital to be in 10,000 shares 
of 25 L each, and announcing the names 
of the directors. Defendant applied 
for shares, which were allotted to him, 
and he paid the deposit upon them ; 
afterwards the goods for which the 
action was brought were supplied for 
the use of the company to the order 
of the secretary, and consisted of ma- 
terials necessary for manufacturing the 
sugar, of which some was actually sold. 
The defendant knew that the works 
were in operation, and had once pone 
over the works; but only 1,400 shares 
had been taken, and it did not appear 
that he knew of this. The jury were 
directed that defendant could not be 
bound by the contract of the directors, 
unless it were proved that he had 
assented to the works being carried on 
with a smaller capital than had ori- 
ginally been proposed. The jury foimd 
for the defendant ; and the verdict and 
direction were upheld by the Court, 
who said, "Where a prospectus is 
issued, and shares collected, for a 
speculation, to be carried on by means 
of a certain capital, to be raised in a 
certain number of shares, a subscriber 
is not liable in the first instance, unless 
the terms of the prospectus in that 
respect are fulfilled, unless it be shown 
that he acquiesced in the directors 
carrying on the undertaking with a 
less capital. The secretary who gives 
the order to the tradesman is primarily 
liable. The directors also, who give 
the order to the secretary, may be 
liable. A third party may be liable if 
it can be shown that he has authorized 
the act of the directors in making the 
contract. But no such authority is 



here shown." The distinction between 
this case and the neiLt, in which a dif- 
ferent decision was arrived at, is, it 
wiU be seen, exceedingly slight ; but 
it must be noticed that in the one case, 
as in the other, the decision was in 
affirmance of a verdict, m support of 
which the slightest distinction will be 
rehed on. In Tredwen v. Bourne, 6 
M. & W., the circumstances were sub* 
stantially the same as in the preceding 
case, except that letters were proved 
to have been written by defendant to 
the directors, while the works were 
being carried on, urging the retirement 
of one of their body. This was con- 
sidered by the jury as evidence that the 
defendant was aware that the works 
were being carried on with the deficient 
capital. The Court upheld a verdict 
for plaintifi; and said, " Whether the 
directors have usually a power to deal 
on credit must depend on the general 
nature of the concern. If they usually 
deal on credit the shareholders are 
liable. The directors have authority 
to do all that is usual in the manage- 
ment of such concerns. Whether he 
knew the amount actually subscribed 
or not, there was evidence that he 
authorized the directors to proceed in 
the management of the concern, and 
to do what they did for his be- 
nefit." 

The foregoing cases illustrate the 
general principles established by the 
authorities alluded to in the earlier 
portion of this note ; that where there 
is not a liability in law, arising out of 
the legal effect of the relation between 
the defendant and the person who 
actually made the contract — there must 
be a liability in fact, proved by actual 
participation by the defendant for the 
particular contract made. They further 
show, it is apprehended, that the lia- 
bility in law may arise either out of 
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the relatioa of partner or simply of 
principal^ and that the latter liability 
may exist where the former does not : 
and that it is only when neither rela* 
tion exists that it is necessary to resort 
to evidence that defendant actually 
contracted and was actually contracted 
with — ^the former being shown by proof 
of his appearing as partner or principal, 
and the latter being shown by evidence 
of his being credited as such by the 
plaintiff. It is to be observed that 
the above cases incidentally illustrate 
the importance of bearing in mind that 
evidence, which, in one point of view 
may point to the question of apparent 
or actual partnership, may, in another 
aspect, be proof that the party was 
aetuaUtf principal ; and that in the 
latter case the evidence that he was 
credited or contracted with as such will 
not be requisite, as the unknown prin- 
cipal may, when discovered, be sued. 
{Thompson v. Davenport y 9 B. & C. ; 
Higgins v. Senidt, 8 M. & W.) 

The cases above adverted to appa- 
rently have had reference rather to the 
question of actual or apparent partner- 
ship. The class of cases illustrated by 
those in the text, on the other hand, 
must necessarily proceed rather on the 
ordinary liability of a principal not a 
partner, in the absence of any proof of 
partnership. It will be proper, there- 
fore, here to notice a class of cases 
which have, in one view, a close con- 
nection with those above alluded to, 
but which, it will be found, have been 
decided in the law of principal and 
agent. It has already been seen, and 
wHH in these cases be again exemplified, 
that whether or not the concern is in 
actual operation is immaterial, unless 
the defendant be proved to have par- 
ticipated in it. In the cases above 
adverted to, it will have been seen that, 
in the absence of such proof, he could 



not be partner. In the cases next 
cited, whatever the proof of participa- 
tion, he could not be a partner, because 
there was no partnerehip, and his hfr- 
bihty would therefore depend entirely, 
like those in the text, on the proof of 
his having actually (expressly or im- 
pliedly) authorized the contract, t. e, 
been a joint principal and a joint con- 
tractor. Thus in Delany v. Striek" 
landy 2 Stark. 416, defendant was one 
of the members of a club, the business 
of which had been mamiged by him 
and two other gentlemen, one of whom 
had ordered the goods with which he 
had been debited by the plaintiff, but 
which had been used by the members 
generally. Abbott, C. J., left it to the 
jury whether the goods had been or- 
dered with the previous concurrence or 
subsequent approbation of defendant 
(as, if so, he and all who stood in the 
same situation were liable to pay for 
the goods), and whether the fact that 
the plaintiff had debited another, and 
that the bill had been made out to 
that other person, were sufficient evi- 
dence that credit was given to him 
alone — verdict for plaintiff. In 
Hector v. Flemyng, 2 M. & W. 172, 
defendant was member of a club, of 
which the rules were, that an entrance 
fee and annual subscription should be 
paid ; that there should be a committee 
to manage the affairs, to be chosen at 
a general meeting ; that there should 
be two general meetings in each year, 
at which an ample statement of the 
affairs should be presented ; and that 
M members should be expected to dis- 
charge their bills day by day, the 
steward having positive orders not to 
open accounts with any individual. 
The defendant became a member before 
these rules were promulgated, and 
before part of the goods were supplied. 
It was proved that he attended fte- 
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quently and was in the habit of asking 
for " Flemyng's wine." In Adams r. 
O'Brien, the facts were similar^ with 
the additional fact that in one of the 
committee's half-yearlj statements ex- 
hibited in the elnb-room, while defen- 
dant was a member^ the plaintiff's 
claim was mserted. In Adams v. 
Mipptm, there was the further fact 
that defendant was a member of the 
committee, bat was not proved to have 
acted in that character or to have taken 
any part in the proceedings. In all 
the cases hordAbinffery G. B.^ directed 
the juries that defendants were liable 
primd facie, as members of the club ; 
(a direction clearly inapplicable to the 
facts, which presented a question dif- 
ferent from that of mere membership,) 
and verdicts were accordingly found 
against them for the goods supphed 
while they were members. But these 
verdicts were subsequently set aside, 
and Lord Abinger, C. B., said, '* I 
had thought without much considerar 
tion that these sort of institutions were 
of such a nature as to come under the 
same view as a partnership, and that 
where there was a body of persons 
meeting together for one common object, 
what one did in respect of the society 
bound the rest, if he had been requested 
and consented to act for them. But 
trading iusociations stand on a dif- 
ferent footing J' (See the same dis- 
tinction taken in Tredwen v. Bourne^ 
6 M. & W. ; Todd V. Bmleg, 8 M. 
& W.) ** Where persons engage in a 
community of profit and loss as part- 
ners, one partner has the right of pro- 
perty for the whole : so any of them 
has a right in an ordinary transaction 
to bind the rest by a credit" (See this 
elucidated Tredwen v. Bourne, 6 M. 
& W., with the qualification that it be 
usual and necessary that such credit 



should be obtained.) ''But this case 
is one of principal and agent, and the 
moment the case is so stated it is seen 
that something more is necessary to 
fix the defendants than the fact that 
the committee did deal on credit : and 
the question is how far the committee, 
who are to conduct the affairs of the 
club as agents, are authorized to enter 
into such contracts as that on which the 
plaintiffs seek to bind the members at 
large — and that depends on the consti- 
tution of the club, which is to be found 
in its rules. And it is impossible so 
to interpret them in this case as to 
give the committee the power of deal- 
ing on credit even for the purposes of 
the club. There is to be a ftnd pro- 
vided in order to bear the expenses, and 
members are to pay ready money. It 
cannot be inferred then that the mem- 
bers intended the committee to deal 
on credit — and unless it be jnferred 
that su4:h was the intention, how are the 
defendants bound?" So per Parke, B. 
" The plaintiff must prove that defend- 
ant, either himself or by his agent, has 
entered into the contract. This should 
always be borne in mind in cases of 
this class, for the real ground of liabihty 
is very apt to be lost sight of. Was 
the person who actually made the eon- 
tract the authorised agent of the de- 
fendant in making it ? is really the 
question whenever the contract is not 
made personally by the defendant. 
Was there in this case evidence that 
the defendants authorized the com- 
mittee to make these contracts ? It is 
on the construction of the rules (which 
is a question of law) that the liability of 
the defendants rests, so far as the case 
depends on his being a member of the 
club. It is clear the club was formed 
on ready-money principles, and though 
the committee did enter into some con- 
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tracts on credit, it is not prwed that it must be shown that the order was 
defendant sanctioned this. There is given by some persons having power 
no evidence that such a society should to bind them." Ultimately, Lord 
have gone on dealing upon credit, or Abmger^ C. B., delivering judgment 
that defendants had assented to their said : *^ The members of the corn- 
dealing in a different manner from that mittee are not in the nature of agents 
contemplated by the rules, as that to bind the club by their contracts, 
varied the authority originally given. It does not appear that they were 
So, per Alderson, B., '* The rules con- authorized by any member of the club 
stitute the only authority the com- to deed on credit. If it were provided 
mittee ever had,** Here, it will be by the rules that the committee should 
observed, the principle is established have authority to make contracts for 
and illustrated that where there has the club, then they might make con- 
been no credit personally given to de- tracts for each other. But among 
fendant, he can only be Uable in law, parties merely appointed to manage a 
f , e. by being proved to have been the particular fund, one cannot make him- 
partner or principal of the person who self the agent of the others ; each is 
actually made the contract ; and this hable for his own act only.^' The im- 
must depend upon the arrangements portant distinction between joint pro- 
and agreements inter se. So in Todd jectors and partners, which has a close 
V. Emley and Another, 7 M. & W., bearing upon cases hke those in the 
the defendants had been members of text, and which, it will be observed, 
the committee of a club, which ap- is analogous to that which in the 
peared, from its practice, similar in earUer portion of this note was illus- 
its construction to that referred to in trated as existing between part-owners 
the preceding cases — though the rule and partners — projectors being in fact 
were not proved. The goods had been part-owners of a project or plan — is here 
supplied to the order of the steward, clearly elucidated. Thus per Parke, 
given in the presence of a committee- B., " The main point of the case is 
man, and the steward had on several that in which it may be urged that 
occasions given similar orders, but where parties enter into one common 
always, as he stated, first applying to purpose of acting together, each of them 
some member of the committee. It has authority to bind the others to the 
did not appear that either of the de- extent of attaining that common par- 
fendants had individually authorized pose. But here there is no common 
any orders for wine. In the course of purpose of dealing on credit for such 
the argument (of Cresswell and Piatt) articles as were supplied in this case, 
for the defendants, it was observed, per . It should distinctly be shown that the 
Parke, B., " The orders were the acts committee-men who gave the orders 
of the committee-men present at the were authorized to enter into contracts 
time. The steward was primd fade on credit on the part of the general body, 
liable, unless he can make out that he so as to make one the agent of another." 
received an order from some one else. It may here be observed that a partner 
and then he is not personally liable, will idmost always have the power of 
Then who gave the orders to the binding the rest by credit, whereas, in 
steward 7 not the defendants. Then a case of mere principal and agent, it 
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has been intimated (ante^ p. 236) there might prove that the steward was de> 
is generally much more of difficulty as fendants' agent, by showing that the 
to the extent of the authority. At the defendant, with a number of others, 
subsequent trial of the same case (8 concurred in authorizing him." These 
M. & W. 506) the only additional evi- cases illustrate, it will be observed, the 
dence was that the committee were slight circumstances which, as a matter 
aware that the goods were obtained on of evidence, will suffice to show a 
credit ; and that one of them had gone liability as joint principal, actually or 
to the plaintiff's to select the goods impliedly, authorizing a contract ; at 
with the knowledge, as he stated, of the same time it exemplifies the strict- 
'^themembersof the committee ;*' but ness of the legal principle elucidated 
it did not appear whether by those in the earlier portion of this note, that 
words were meant all those who were a person cannot be liable only by reason 
elected committeemen, or merely such of his participation in the benefit de- 
as formed a committee at some parti- rived, and that if there be no proof of 
cular meeting when the authority was a personal contract on his part, he 
given ; and it was not proved that de- must be proved to have been actually 
fendants had been present at any meet- either a partner or a principal of the 
ing when the orders were given. Lord person actually contracting. 
Denman, G. J., told the jury the ques- No cases appear, previously to those 
tionwas " whether the members of the in the text, to have been decided ear- 
committee had not by their general and preaaly upon the liabilities of parties 
known course of dealing held them- combined for a common purpose with 
selves out to the plaintiffs as parties respect to necessary preliminary ex- 
personally (i. e, coUectively) liable, (and pences, where the project has not been 
not individually, as a committee con- carried into complete operation. {Vide 
tracting for such goods" — t. e. not p. 244.) But it is apprehended that the 
merely those who actually contracted) principles elucidated in preceding au- 
** as any partnership might do." The thorities would have dictated, upon one 
Court said, ** there was abundant evi- point, a different direction from that 
dence upon which it might have been whichwas upheld in ^o(Mfv.^r^yZ/, and 
left to the jury to consider whether the would have warranted, in that case, the 
defendants concurred in the authority verdict which was returned in Lake v. 
given to the steward, and upon that Argyll. In the first of these cases the 
ground they might probably have questionappears to have been considered 
found for the plaintiffs ; but the ques- only with reference to two grounds of 
tion of the individual liability of the liability : partnerships with which it has 
defendants does not appear to have really nothing to do (for reasons re- 
been brought distinctly to the notice ferred to in the text and in the pre- 
of the jury ; and on the general sum- vious portions of this note) and per- 
ming up they might have thought the sonal contract^ to which it was not 
defendants Uable, even though they necessary to resort, for it is conceived 
had thought they had never done any- the defendant might have been held 
thing to show that they concurred in liable as one of the joint principals of 
the authority given to the steward.*' the party who gave the order, and who 
Per Alderwn, B,: "The plaintiffs might well have been considered as in- 

s 
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vested with an implied authority to 
incur the expenses reasonably requisite 
for preliminary proceedings in the pro» 
secution of the common purpose for 
which they were associated. This im- 
plied authority, assuming it to hate 
existed, would dispense with the ne- 
cessity for proving that credit was 
given by the plaintiff to the defendant, 
or that the li^r was ''held out" to 
the former as a party liable ; for that 
would constitute a personal contract 
between them, which is wholly unne- 
cessary where there is a liability in law, 
arising from the legal relation between 
the defendant and the person who 
made the contract. It is submitted 
that in both the cases in the text there 
was primd facie evidence of such a 
legal relation, and such a liability in 
law — ^presuming the expenses in the 
former of the cases to have been as 
le^timately " preliminary " as in the 
other. This appears to be consistent 
with the analogy afforded by the autho- 
rities adverted to in the first part of this 
note, as to part-owners (of a ship) 
whose ownership appears Aprimd/aeie 
evidence of liability for requisite ex- 
penses, on precisely the principle here 
suggested as applicable in the case of 
prqjectorSy whose implied authority to 
their common agent to incur such ex- 
penses appears also, where no funds 
were provided for the purpose, to come 
quite within the prindpks laid down 
in the more modem cases as to mines, 
clubs, &c., (ante^ p. 254) with respect to 
an implied authority on the part of di- 
rectors or committeemen to pledge the 
credit of each other to a neeeeaary ex- 
tent ; though those authorities and the 
cases as to joint-stock companies {ante^ 
p. 248) show certainly that they could 
not pledge the credit of mere «tt6- 
scribere; and it may be urged as one 



reason for implying such an authority 
as between the committeemen or os- 
tensible promoters, or original pro- 
jectors, &c., that otherwise such a term 
as ** committeeman," &c., would have 
no greater import than that of " sub- 
scriber." And it is observable that in 
Lake V. Argyll^ Lord Denmany C. J., 
scarcely supports the direction in the 
preceding case, except on the principle 
that the expenses there were not strictly 
requisite for preliminary purposes, 
which of course upon all the autho- 
rities would have been of itself a good 
ground for deciding for the defendant, 
independently of the other reasons 
adverted to in the judgment ; but, the 
decision in Wood v. Argyll went, it is 
obvious, not upon the extent but the 
eafiatenee of the alleged authority : and 
there seems no doubt that the nu^ 
were necessary for preliminary pur- 
poses, as that point was not raised 
on the part of the defendant. It may 
here, however, be suggested, that per- 
haps in the numerous cases which have 
more recently arisen upon this subject, 
the question has been too exclusively 
put upon the exietence of such autho- 
rity, and might much more satisfac- 
torily (at least in many instances) have 
been settled upon its extent ; the ex- 
penses incurred having usually been to 
amounts rather unreasonable, and for 
purposes perhaps not always Inti- 
mate ; considerations, which may have 
tended to produce a leaning on the 
judicial mind in &vour of the defen- 
dants. It may not, perhaps, be in 
all conceivable cases, easy to draw 
the line with as much exactitude, 
between expenses reasonable and un- 
reasonable, as between preUmmary and 
permanent: but the difficulty cannot 
be greater than in numerous cases in 
which it is solved by a jury : and it is 
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sufficient that the former at least is a first of a class which has recently be- 
qnestion iox them* It is to be ob- come most nmneroas : in which provi- 
served, further, witb reference to sional committee-men of a joint-stock 
cases like those in the text, that the project are sued for preliminary ex- 
question of the effect (as primA fade pences (adyertisements, stationery, sa- 
proof) of the mere fact of defendant's laries, &c.) ordered either by some of 
haying been, in the language of the the general body, or by a managing 
earlier ceases, ** one of the original pro- committee, or by a solicitor or secre- 
jectors,'' or in the language of the tary. Thus in Bamett y. Lambert^ 
more recent cases, " a proyisional com- 15 L. J., Ex. 305, defendant was a 
mitteeman^is to be distinguished from proyisional committee-man of a railway 
the effect of any additional eyidence company — as such his name was pub- 
as to attendance, &c. What has al- lished — ^he subsequently acted as chair- 
ready been remarked applies to the man at a meeting of the committee ; 
former eyidence ; t. e, in the absence and afterwards part of the goods and 
of any eyidence of exclusiye credit to stationery ordered by the secretary 
any other person ; and it is to be ob- were supplied; but the defendant knew 
served that if there be any implied au- nothing of the plaintiff, and neyer held 
thoritj to pledge the defendant's ere- any communication with him. The 
dit, it is for him to show that the con- Court, in the course of the argument 
tract was not on his credit. With re- referred to Tredwen y. Bourne^ and 
spect to the other eyidence, as to attend- Todd y. Endy^ as against the defen- 
ance, &c., it may be obsenred that dant, and obsenred that the demand 
while in one pointof yiewit may afford here was for necessaries^ as the com- 
only confirmatory eyidence of the legal pany could not haye gone on without 
liahilUy arising i^m the implied an- stationery; and, per Pollock, C. B., 
thority alluded to, it may in another "surely the defendants authorized their 
yiew serye to show such a holding out secretary to pledge his credit ;" i. e. 
of defendant to the plauitiff as liable for necessaries. It appears from some 
as would constitute a personal contract obsenrations of the Chief Baron, 
between them ; and it is important in that no subscription had been re- 
all such cases (as already indicated in ceived, though this is not stated 
commenting upon the authorities be- in the report. The Court ultimately 
fore noticed) to draw the distinction said, " Defendant is liable for goods 
between these two species of liabilities; supplied cfter he attended the meeting 
the first not requiring that which is and acted as chairman. He must haye 
essential in the other, viz, eyidence known that articles of stationery were 
(primd facie at least) that the defen- used by the committee ; and knowing 
dant was held out as liable to the pUxin- that no n^oney had been raised by sub- 
Mff; and that the latter gaye credit scription, he could not but think that 
to (t. e. contracted with) him. they were obtained on credit." The 
The principles above deduced from Court also (Parke, B., however, not 
the authorities previously adyerted to, being present) deemed defendant liable 
as applicable to the cases in the text, for the whole of the goods supplied 
9re, it is apprehended, confirmed and after he became a member of the pro- 
applied in the case next cited ; the visional committee ; — as to that, the 
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decision is controlled by the doctrine The case could not of course be con- 
laid down in the cases next cited ; but sidered one of partnership, either ac- 
as to those supplied after his attend- tual or virtual ; and, as observed at the 
ance as chairman, the decision is equally outset of the argument, per Parke, B., 
consistent with these cases, and with after referring to Todd v. Emly, ante, 
the cases in the text. And it is to b^ '' The question was one of principal 
carefully observed that, as it appeared and agent. Did defendant expressly 
that plaintiff and defendant knew no- or impliedly authorize the attorney 
thinff of each other, the liability of the to make the contract ?" In Wylde 
latter could not have been supported in v. Hcpkins, reported with the pre- 
any degree upon such a holding of him- ceding case, and apparently consi- 
self out to the plaintiff as would have dered as substantially resembling it, 
been proof of a personal contract be- the evidence was in some respects sub- 
tween them ; nor does the decision stantially different. The order, which 
appear to have proceeded at all upon was for maps, &c., admitted to have been 
that ground, but upon the evidence of necessary, was given by the attorney ; 
an implied authority to pledge his and defendant had expressly assented 
credit; in which evidence, a part of to be a provisional committeeman: a 
the Court at least seem to have con- mano^'n^ committee, however, had been 
sidered the fact of the attendance not appointed of which he was not a mem- 
an essential ingredient. The question her ; but his name, as a provisional 
whether such, or some similar, facts be committeeman, was, by his own request, 
requisite, in addition to the fact of de- published in a prospectus, which was 
fendant being a provisional committee- shown by the attorney to the plaintiff, 
man, in order to raise sufficient (primd who it appeared gave credit upon the 
facie) proof of the implied authority faith of the defendant's name. It will 
alluded to, was not raised by the facts, be observed, as to this latter point, that 
(though it is considered to have been the permission to hold, or consent to, 
decided by the judgment) — in the cases appear as a provisional committeeman 
next cited. In ReyneU v. Letois, would necessarily depend upon the effect 
10 Jurist, 1100, and 15 L. J., Ex., of the consent to be a committeeman : 
the action was against a provisional so that in this respect both cases were 
committeeman of a railway project, to rested on the same basis ; and the main 
recover the amount of an account for difference consisted in the fact of the at- 
advertisements inserted on behalf of tendances, inquiries, &c., on the part 
the project by the orders of attorney of the defendant in the first case, and 
acting on behalf of the company. The the permission by the defendant, in the 
plaintiff does not appear to have given second case, to attach his name to a 
credit to defendant, who, however, was particular prospectus, added to the fact 
proved to have expressly consented to that in the second case there was a ma- 
he a committeeman, to have repeatedly naging committee. It is to be observed 
attended at the meetings — and to have that in both cases the order was given 
inquired as to the amount of prelimi- by the attorney (of whose appointment 
nary expenses incurred. No question it must be presumed, upon the evi- 
was made that the advertisements were dence, that the defendant in each case, 
requisite and the charges reasonable, was cognizant) ; so that the question 
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of the authority, as agent, of the party 
who ga^e the order, was distinct from 
the question as to the authority of 
the committeemen to hind each other ; 
though, had the order been given by 
one of the committeemen, the latter 
only of those questions would have 
arisen. Further, it is to be observed, 
that in both cases there was some ma- 
terial evidence in addition to the fact 
that defendants were committeemen, 
so that the judgment as to the effeet 
of that fact, per se, can scarcely be 
considered as expressive of more than 
an opinion. It may be added, that in 
what the Court says on that point, it 
is not perhaps quite clear whether it 
be intended that the particular fact re- 
ferred to is not evenprimd/acie evidence 
of liability ; or whether it is in law 
sufficient evidence under such circum- 
stances as were presented in these 
cases. Thus the Court says, " It was 
chiefly contended that the relation of 
co-provisional committeemen consti- 
tuted an association or a quasi partner- 
ship, in which one was agent for the 
other for the purposes of all prelimi- 
nary proceedings necessary to enable 
them to obtain an act, or that the fact 
of their being co-promoters of the 
scheme, coupled with the fact that no 
money was supplied for the expenses 
of it, was evidence to go to the jury 
that each authorized the other to con- 
tract for those purposes on his behalf 
and that of the co-promoters; and 
that where there was no other evidence 
than the mere fact of the defendant 
having already agreed to be a provi- 
sional committeeman, there was a suf- 
ficient case, or at least a case for the 
consideration of the juiy to prove an 
authority given by defendant to every 
other committee-man to give the order 
out of which the contract arose by 



himself or by the solicitor or secretary, 
or an authority to such solicitor or 
secretary to give it on behalf of the 
committee.'* The Court must here, it 
is presumed, have intended, in reference 
to the officers here alluded to, that the 
orders must have been given in the or- 
dinary course of their respective duties, 
a point on which, perhaps, the case 
was not properly presented to the jury, 
and which alone might have been de- 
cisive of the case, irrespective of the ge- 
neral principles referred to. " We think 
no such consequence follows as a matter 
of law, from the mere fact of the de- 
fendant agreeing to be a provisional 
committeeman; such an agreement 
amounts to no more than a promise 
that he would act with other persons 
appointed or to be appointed for the 
purpose of carrying some particular 
scheme into effect : the term com- 
mittee means an individual or a body 
to which others have committed or de- 
legated a particular duty, or who have 
taken on themselves to perform it in 
the expectation of their acts being con- 
firmed by the body they profess to re- 
present or act for : an agreement to be a 
committeman is an agreement to become 
one of that body." " The agreement 
to become a provisional committee-man 
means neither more nor less than what 
he words express — viz, an agreement 
to act on the provisional committee, in 
carrying into eflect the preUminary ar- 
rangements for petitioning Parliament 
for a bill, and so to promote the scheme. 
If, afterwards, the provisional com- 
mitteeman does act, he is responsible 
for those acts. Here, it is material 
to remark, the Court appear to base 
their decision, or rather their opinion, 
as to the effect of the mere fact of 
an assent to be a committeeman, upon 
the .ilistinction thus drawn between 
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becoming a oommitteemany and agreeing prerioaslj named could ever haye so 
to become one; a distinction which intended?" Here, it must be remarked, 
inTolves this — that the assent merely that the very circumstances thus dwelt 
implied an agreement to become a com- upon as condusiye against the hypo- 
mittBeman Bt Bomejuture and indefinite thesis of partnership (the real reason 
time : whereas, it is apprehended that for negativing which, however, appears 
it is clear the assent always implies an rather to be the absence of anything in 
actual, present, and immediate accept- which a partnership could exist) seem 
ance of the office; indeed the yery strongly to support the view on which 
epithet "provisional'* appears to imply it has been already submitted the lia- 
this, for it imports that the office can bility of parties in such cases rests — 
have reference only to immediate and vis, their implied authority to the per- 
temporary purposes ; and assuming sons ordinarily entrusted vnth such 
this to be so, it should seem the obser- duties, to incur the ezpences reasonably 
vation of the Court as to the fimctums requisite for preliminary purposes ; for 
of the office itself TBther tend to a con«- otherwise, how could a vddely scat- 
elusion the opposite of what they tered body of men ever carry on the 
arrived at. "The scheme maybe to requisite proceedings at all ? A clearer 
establish an hospital, or a place of emi- case of agency ex necessitate (on behalf 
gration, or a literary institution, or to of some at least) could scarcely be 
obtain ah act for a road, railway, or conceived. And it has been already 
canal ; but whatever the object may be observed, that in these cases the orders 
seems to me to make Uttle or no dif- were not given by committeemen, so 
ference in the position of the party that the question how far the commit' 
agreeing to act as a committeeman, teemen could bind each other (as to 
Such an intended association consti- which alone the circumstance above 
tutes no agreement to share in profit referred to would appear material) 
or loss, which is the characteristic of would not arise ; supposing (at least) 
a partnership." The reasons and au- that the assent to be a committeeman 
thorities referred to in an earlier por- implied (and it should seem it might 
tion of this note, show that the ques- well be considered that it did) an 
tion has nothing to do with partner" assent to the appointment of the 
ship. Perhaps the opinion of the usual agents with the usual powers* 
Court, on this part of the subject, has But upon the question on which all 
too exclusive reference to that view, the difficulty is to be found, vis. the 
" It would be absurd to suppose that question — ^who are the principals in 
such a relation could be meant to be the assumed agency f the drcum- 
treated by any of those who consented stances here dwelt upon by the Court 
to act. Could it be imagined that a as influencing their decision on the 
person would agree to be a partner not prima facie effect of the mere fiict of 
only vrith those who were then named becoming a committeeman, are in tntth 
committeemen, but any that should extraneous to it, and constitute addi^ 
afterwards be named by themselves or tional evidence qualifying its effect, and 
by the projector of the company, and altogether distinct from its primd facie 
could those who subsequently agreed import, for there is nothing in the 
to become members suppose that those mere fact itself to open the question 
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whether the oommitteemen were widely 
apart, or residents in the same place ; 
and this seems strongly to show not 
only that the judgment must he re- 
garded as given upon the special cir- 
dunatances of the two particular cases 
considered, and not upon the legal 
effect of the mere fact of committee- 
manahip ; hut that in truth, in most 
cases, that mere fact alone will not he 
presented, apart from any other quali- 
fying circumstances. The Court fur- 
Uierobsenred : '^Thereare other casesin 
which the question does not assume so 
simpleaform, andwherethereiseyidence 
that the defendant hasnot only consented 
to be a provisional committeeman, hut 
has authorized his name to be inserted 
in prospectuses — ^not generally, but in 
particular prospectuses — ^in which, in 
some cases, certain persons are de- 
scribed as the aeiing committee, in 
others solicitors are named, or engi- 
neers, or a secretary. K such a pro- 
spectus has been so publicly circulated 
with the defendant's consent, that the 
jury could presume the plaintiff knew. 
of it, or if the plaintiff has had it 
shown to him at or before the making 
of the contract, and has in either case 
acted upon it in making the contract, 
the question is, what inference ought a 
reasonable man to draw from the con- 
tents of that paper? This must of 
course depend upon the terms of each 
particular prospectus. If the pro- 
spectus merely state the names of the 
provisional committee, and nothing 
more, and no Ught can be derived from 
the context, that circumstance does 
not alter the liability of defendant: 
if not responsible as being one of that 
committee in fact, he cannot become 
so by the representation of that fact. 
If it state the names of the acting 
committee, where that has been ap- 



pointed, is the meaning that the acting 
committee is to take the whole ma- 
nagement, to the exclusion of the 
provisional committeemen, their pro- 
visional character having ceased? in 
which case the provisional committee 
wouldnot be liable;'' (bntit is conceived 
that an essential element in this state 
of facts would be, the providing the 
managmg committee mth JuneU — see 
Todd V. JEnUff, et alia, ante) ; ''or does 
it mean that the provisional committee- 
men have appointed the acting com- 
mittee, or the majority of it, on their 
behalf and as their agents ? in which 
case they would be liable for the con- 
tracts of the acting committee or the 
majority made as such agents. Again, 
does it mean where the solicitor's name 
is mentioned, that such person would 
be regularly employed in that cha- 
racter by those of the committee who 
acted, or that he was slready appointed 
by all whose names are mentioned as 
their solicitor to do all solicitor's busi- 
ness on their behalf? and then would 
arise a further question : What was the 
business at the time of the contract 
usually transacted by solicitors for 
companies intending to obtain an act 
of parliament, and on behalf of the 
company, which is a question of fact 
to be proved by evidence. The same 
remark applies to the appointment of 
secretary. Applying these observa- 
tions to the particular cases before us, 
we think that laBei/nell v. Lewis there 
was some evidence to go to the jury of 
the employment of the plaintiff; but 
that, on payment of costs, it should 
be submitted to another jury, and fully 
considered by them, upon the prin- 
ciples above laid down. In Wyld v. 
Hopkins we entertain so much doubt 
whether there was any evidence at all 
to go to the jury, that there ought to 
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be a new trial generally, without pay- 
ment of costs." It appears, upon the 
whole, that this judgment (in the most 
general point of view) only decided as to 
the fact of committeemanship, that un* 
der all circumstances^ it was not neces- 
sarily evidence of liability (a decision 
perfectly unquestionable) ; not ihdX^per 
86, it was not primd facie evidence — a 
conclusion which, it is conceived, would 
scarcely be reconcilable with the autho- 
rities in this note adverted to ; in 
which part-ownership, or any ana- 
logous relation, appears always esta- 
blished as primd facte evidence of 
liability ; and in which the relation 
of director or committeeman, &c., ap- 
pears in contradistinction to that of 
mere subscriber, considered as analo- 
gous, in this respect, to that of part- 
ownership, and as constituting primd 
facie proof, to be rebutted by the other 
circumstances of the case. It may be 
added, that the reasons upon which 
the judgment itself appears to have 
rested, show that it could not possibly 
have been founded on the primd fade 
effect of mere committeemanship, re- 
ferring, as those reasons did, to facts 
entirely extraneous to the simple as- 
sent ; and necessarily raising in each 
case a distinct question. Thus, for ex- 
ample, the fact that there were any 
other committeemen than the defendant 
himself, or that there were many 
others, or that they were resident in 
scattered and distant localities (cir- 
cumstances repeatedly referred to by 
the Court during the argument, and 
one of them distinctly relied on 
in the judgment), are all facts 
varying and qualifying the primd 
fade effect o^ committeemanship. And 
even if the judgment could be taken as 



decisive, on the effect of that fact per 
se, practically the decision could 
scarcely ever apply; because in no 
case is it possible that such fact would 
be wholly isolated, and unconnected 
with any qualifying circumstances. 
The real result of the decision (in this 
respect) is one equally to be deduced 
from all the authorities previously al- 
luded to, vie. that in each case all the 
facts are to be looked to ; and in truth 
the judgment decided nothing as to 
the leffal effect of the evidence in such 
eases, but only as to the correct mode 
of putting the question of law, as to 
which it follows no less from the judg- 
ment than from the previous cases, that 
in such cases as those last cited the 
question for the jury would be, first, 
whether the defendant had so held 
himself out as liable, as that it might 
reasonably be assumed (in the absence 
of express evidence to the contrary) 
that the plaintiff gave credit to him ; 
and secondly, whether the defendant, 
by his assent to be a committeeman 
.(coupled with any other facts in evi- 
dence, supposing such additional facts 
to have been shown), might reasonably 
be understood by the party who gave 
the order as authorizing him to give 
it. These questions, it will be ob- 
served, are totally distinct ; and as to 
the latter of them it would be per- 
fectly immaterial whether the defend- 
ant had been held out to, or personally 
credited by, the plaintiff. It is ap- 
prehended that both questions would 
be questions of fact for the jury ; and 
that though, as to the former, the fact 
of assent would be insufficient primd 
fade evidence, it would be sufficient as 
to the latter. 
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ACCOUNT STATED, 

origin and nature of the action in, for arrearages of an " account,'' 1 — 5. 

what may be evidence of an accounting, 5 — 10, 15 — 20. 

essential requisites of the CTidence, 8 — 10. 

mode of pleading to the account ; what admissible under the general issue, 10, 11. 

mode of pleading the same ; defendant's evidence to this, and to another count under 

the count, 29 — 31. 
parties to the action, 12, 13. 

when the count can be substituted for one in a special form, 14 — 26. 
application of the account stated with respect to promises to pay debts barred by the 

Statute of Limitations, or by certificate in bankruptcy, or contracted under age, 

or during coverture, 20 — 26. 

ACCOUNTING, 

how far considerations for a special count, 26, 27. 
or for a plea in the nature of an account, 28. 
legal effect of a set-off or payment, 29. 

ACCORD, 

connection with account, 26 — 28. 

accounting may be consideration for, ib, 

no defence unless executed, 29, 103. 

an executory accord afterwards executed, may support a defence, which could not 

have been proved by a mere acceptance in satisfaction, 114. 
exchange, substitution, or mtrrendeTt of a chose of action, when a good accord, 103 

—113. 
acceptance of a chattel, 104, 105. 
or of a bill, &c., 107—113. 
distinction between such a defence and that of payment, 108 — 114. 

ACCOMMODATION, 

defences founded on an accommodation transaction in actions on bills or notes, 
57—60. 

ACKNOWLEDGMENT 

of a debt, how far evidence under the account stated, 5 — 7. 
only evidence of the accounting, ib. 

its effect as such evidence neutralized by its appearing to have been only an qffer, 8. 
its effect destroyed by the 9 Geo. IV., 11. 

mode of declaring on, when ambiguous in its import, as to Whether it is a note or an 
agreement, 16 — 21. 

ACTION, 

evidence of accounting before, 9. 

when the evidence is an undated document, ib. 

ADMISSION of a debt, see Acknowledgment. 

AGREEMENT, 

distinction between an agreement and a note, or a mere acknowledgment, evidence of 

an account stated, 14 — 22. 
consideration on, executed or executory, ib. 

proof or production of superseded by subsequent statement of account, 9, 10. 
statement of account in the agreement itself first creating a liability, 15 — 17. 
mode of declaring on, when ambiguous in its import, as to whether or not it amounts 

to a mere absolute promise to pay, 17 — 22. 
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ARGUMENTATIVENESS, 

in a plea to the covnt on an aeoonnt stated, 10. 

in a plea to a count on a bill or note, 45. 

a plea to a count in troTer for a bill or note, 49. 

in plea to an allegation of the making or indorsing, &c., 45, 61. 

in pleading a contract contrary to that declared, 61. 



BANKRUPTCY, 

effect of as a bar, 21. 

remedy upon promise to pay a debt, bamd by* SI— 24. 

BAILMENT, . 

of money or goods, and right of action thereon for a creditor, 80 — ^98. 

BILL OF EXCHANGE OR PROMISSORY NOTE, 
form of count on, 36. 
count, disclosing no consideration, involTes the principle that the cause of action is 

the instrument itself, ib, 
instrument itself ta^por/t, and is not merely |rWfNi(/act> proof of consideration, 55 — 58. 
action founded on the ewtom, and the absence of co^in, not on consideration, ib, 
allegation of the making or indorsing of, import cotuiderationf 37. 
instrument in the nature of a specialty, ib. 

and should therefore be pleaded to, ib. 
double pleading at oommon law, to deny both making and indoraing, 38. 
effect of the allegation of an indorsement of, 38. 

or of the traTerse of the allegation, 38, 45. 
the allegation imports a direct and special indorsement, 38—40. 
analogous to that of the nuMng of a bill or deed, 39. 
indorsing implies a new drawing , ib, 
implies deiivery, ib. 

which may in either ease be to a stranger, 39—41. 
analogy between delivery of a deed to a stranger, and the indorsement of a bill in 

blank, ib. 
of special pleas founded on the want of consideration, 53 — 66. 
how far a defence, 55. 
mode of pleading the deibnoe, 53 — 60, 64. 
not pleadable in general terms, 57. 

incorrectly pleaded in the common form of an accommodation plea, 58. 
correct form of that species of plea, 59. 
objections to, ib, 

pUai qf failure of eontideratiant 61. 

requisites of such pleas as to answering all the titles disclosed in the record, 62, 66. 
issue and onus of proof in such pleas, 65. 
indorsement of a bill overdue, how far a defence, 67. 
what in issue under a traverse of the allegation of an indorsement, 42—44. 
in case of a ipecidl indorsement, delivery to the alleged indorsee, or in the case of a 

blank indorsee, delivery to the first transferee, as to an indortee, ib. 
of special pleas founded on felonious, fraudulent, or unauthorized transfers, 43 — 54, 64. 
of pleading the defence of the receipt of a bill or note in satisfgu^tion, 113 — 120. 
of the replication to the plea, 118. 
of pleading the defence of the taking of a bill ** for and on aceountof " aprior caose of 

action, 120 — 125. 
of the replication to the plea, 122. 
of the rejoinder, &c., 123. 
of duplicity or departure in the pleadings, 123. 
cases where it was part of the original contract that a bill or note should be taken, 

125. 



CONSIDERATION 

from two will uphold a promise to one, 97. 
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CONSIDKRATION-HJOA/miMii 

distinctioD between executory or ezeeated conflideratioii exempUiied, 15, 16» 17. 

executed consideration supports no promise but that implied bj law, 20. 

which, when the consideration is a debt, is to pay it on request, ib, 

effect of stating a consideration as executory, in supporting a spedal promise, 

20—22. 
not necessary in actions on bills or notes, 36— 65. 
which import and are not merely endenoe of consideration, 55—60. 
essential in all other contracts, 36. 

either as the basis of a right of action or of a defence, 26 — 28. 
essential on an accord, ib. 
vide accord f 103—113. 
implied in Uie allegation of the making or indorsing of a bill or note, 37. 

COVERTURE, 

effect of as a bar, 25. 

remedy on a promise to pay a debt barred by, 25, 26. 

account stated during, 13. 



DEBT 

will be where an indebiiaiui count would not be sustainable, 15. 

always certain, 28. 

diBtinction between debts and claims, 26 — 28. 

effect of the allegation of a debt in common, or a special count on an accouniing, 

13—26. 
effect of the admUeion of a debt as evidence of an account stated, 5, 6 — 13, 14. 
distinction between an offer and an admission, 8. 
admission of a debt as due at the time of action, 9. 
or as euheiaiing at the time of the admission, 14. 
an existing debt supports no promise but that implied by law, 21. 
extinguishment of one debt a discharge for another, 97 — 109. 
distinction between such a defence and one founded on the mere acceptance of an 

authority to receive a debt, 103 — 110. 

DEBT FOR RENT, 
action for, 127—201. 
earliest cases on, 130. 

maintainable on a lease at will, and a puMtym meruit rent, 131 
distinction between declaration on a demiee, and for the occupation, 132. 
declaration on a demise for some certain period, 130 — 134. 
on a demise from year to year, 134 — 142. 

or for years, 141 — 144. 
of the pleas in the action, 158 — 201. 
effect of non dimisit, or non eet factum, 160. 
distinction between no Una pat and riene en arrere, ib. 
effect of riene en arrere, 161. 

as to deduction from the rent, 162 — 165. 
of a epecial plea of riene en arrere, 167. 
of the plea, levy per dietreee, ib. 
of the replication thereto, 169. 
of pleas of eviction, 171 — 187. 

distinction between actual and constructive eviction, 171. 
of pleas of oc/tio/ eviction, 171, 172. 

by the plaintiff, 172. 

by parties deriving titie from him, 173. 
of pleas of constructive eviction, 175—185. 
of pleas of eviction by aHe paramount, 185. 
of the term or of the assignment by the reversion, 187. 
of pleas of surrender, 188 — 198. 
mode of pleading, 188 — 197. 
mode of proving, 190— -194. 

by acceptance of a new lease, 190. 
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DEBT FOR RENT ea mH mued, 

mode qffrovin§ i — ^by sabstitntioii of a new tenant, 191. 

by relinquishment of possession, 195. 
of the mode of pleading defences of a doubtful character, 197—199. 
distinction between pleas of mrrtnder and of eviction, 199. 

pleas of narrender and of no/tce, 200. 
of the plea of notice, 201. 

DEMISE. See Dibt fob Rent. 

DE INJURIA, 

applicabili^ of in actions on bills or notes, 51. 

DEMURRER, 

to a plea to the acoonnt stated — ^for argumentatiTeness, &o., 10. 

for duplicity, &c., 30, 31. 

DEPARTURE 

from a plea of the receipt of a bill for a prior cause of action, 123. 
from a declaration on a demise, 150. 

DUPLICITY. 

in plea to account stated, and another count, 31. 

distinction between two defences to the same cause of action, and one defence to two 

causes of action, 31. 
in pleading to a count on a bill or note, 50 — 54. 
in pleas of the receipt of a bill in satisfaction, or for and on account of a previous 

' cause of action, 123. 
in a declaration on a demise, 202. 
in pleas to a count in debt for rent, 198 — 200. 



ESCROW, 

delivery of deed, 40 — 60. 

EXECUTED CONSIDERATION 

distinguished from consideration executory, in promises to pay money, 16 — 22. 



FRIVOLOUS PLEAS, 

in actions on bills, &c., 63, 64. 

FRAUD, 

defences founded on, in actions on bills or notes, 42 — 54. 
form of pleading the defence, 45 — 54. 
onus of proof on such pleas, 51 — 63. 
fraudulent transfer of bills, &c., 52. 

distinction between such defence and that founded only on the absence of consi- 
deration, 52 — 64. 



GUARANTEE, 

distinction between a guarantee and an account stated, 18. 



HAD AND RECEIVED, 

origin of the action for, 79. 
in cases of money actually received, ib, 

when the party for whom the money is delivered is a creditor of the party delivering 
it, 82—89. 
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HAD AND RECElYED--eimiinued. 

when the party receiving it is a creditor either of the remitter or reiiiittee> 86. 

when DO money is actually received, bnt a debt is to be paid to a creditor of the 

person to whom the money was originally owing, 89. 
right of action on the part of the person appointed to receive the money, 89—98. 



INDORSEMENT, 

effect of allegation of, when transferred, 38—45. 
special pleas in avoidance of an indorsement, 42 — 53. 

INFANCY, 

effect of as a bar, 24. 

remedy on a promise to pay a debt barred by, 24, 25. 

account stated by, ib. 

account stated of debts contracted during infancy, ib. 



LEASE, 

distinction between licence and lease, 127. 
lease at wiU, 129—132. 

from year to year, 133. 
for term certain, 140. 
of pleading a lease according to its legal effect, 140 — 142 
of terms created by operation of law or by the reservation of rent, 132 — 142. 
See Debt for Rent. 

LIMITATIONS, STATUTE OF, 

effect as to the evidence of an account stated, 1 1 . 



MESNE PROFITS, 

remedy for, against whom, 176. 
distinguished from rentf 176 — 179. 

MISTAKE, 

in an account stated, admissible under the general issue, 11. 



NOTICE, 

when necessary to allege notice in pleas in an avoidance of indorsement, 42. 
effect of the allegation, 46, 54, 62. 
form of the allegation, 50. 



PAYMENT, 

an account stated may be proof of, 11, 29. 

PARTIES TO ACTIONS, 

on an account stated, 12, 14. 
effect of an admission to a third party, 12. 

or by an agent, 13. 
as a wife, ib. 
generally, in actions on simple contract, 224. 

PROMISE, 

to pay money, when evidence under the account stated, 13, 22. 
must be absolute, 13, 14. 
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PROMISS— eoii/iiiMif. 

bat nMd not be of a dM in ite ttrieteft Miue» 14 — 16. 

■ad the promiee iteelf, which fint creates the liability, may be CTidenoe 

of an account itated of it, 16 
unless the consideration appear Mveeuted, it will not support a conot, 
either on an acconnt stated, or on a bill or note, 16 — 18. 
to do something beyond the mere payment of money, 17. 
mode of declaring on such promises when in writing, and when neither common counts 

nor counts on a bill or a note will be sustainable, 17 — ^24. 
special count on an accounting, 16, 19. 
mnst state the consideration as •ateeutarpt 19, 20. 

what the proper remedy on, when the original cause of action is barred, 21. 
by bankruptcy, &c., 21, 23. 
or infancy, 24. 
or oorerture, 2ft. 



RENT, 

remedies for action on a demise. (5!m Dsbt fob Rxnt.) Action for use and occu- 
pation. {See Usn and Occupation.) Distinction between actions for rent, 
and remuneration Icirocci^pa/toii, 130 — 134, 204 — ^212. 

or between actions for rsn/, and for meene proJUe, or use and occupation, 
176—182. 

effect of the resenration of rent, 133. 

each reserration constituting an entire contract, ib* 

iuTolTing a demise by operatioB of Uw for taudk successifc period of reservation, 
133—136. 

REPUGNANCY, 

in pleading the defence of sbsence or fidlnre of consideration, 57^1. 

RIENS IN ARRBRB, plea of. See Dbbt fob Rbnt. 

REPLICATIONS, 

to pleas in aroidance of an indorsement, &c. 51* 
to pleas of no consideration, 65. 



SURRENDER, 

evidence of admissible, in use and ooeupation, under the general issue, 222. 



TROVER, 

for a bUl, pleadings on, 48 — 50. 

TENANCY, 

firom year to year, or for terms of years, 132 — 150. 
import of the allegation of tenancy, 207. 

assignment of tenancy, remedy of lessor; tenancy under an agreement, distinguished 
from a tenancy created by implication of law, 143. 

TERMS, 

created by implication of law, as by the resenration of rent, 132 — 140. 



USE AND OCCUPATION, 

nil kaiuUf an inadmissible plea, 214. 

legal title not necessary to maintain the action, 215. 
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USE AND OCCUPATION— cm/tmMii. 

defences admissible under the general issve, 217 1 222. 

count supportable in respect of easements, or incorporeal hereditaments, 219. 

where the occupation was not with the assent of the plaintiff, proof of his ownership 

necessary, 220. 
the count not sustainable, if there were no understanding that remuneration should be 

paid for the occupation, 220, 222. 
applicability of the common count for, 202. 

joinder of the count for use and occupation, with a count on a demise, ib. 
origin and nature of the action for use and occupation, 203. 
special counts for use and occupation, 203, 207, 213. 
of pleas to such special counts, 207, 213. 

form of the common count, and essential averments thereon, 205. 
entry, not actual occupation, necessary to support the count, 206. 
spedal count necessary, not where tenant has merely ceased to occupy, but where 

he has ceased to hold, 208—210. 
remedy where lessee has assigned, ib* 
remedy in the case of co-tenants or under-tenants, 212. 
remedy where the reversion has been assigned, ib» 
how fiir the count is applicable, where the premises have been destroyed, &c., 213. 



William Stevens, Printer, Bell Yard, Lincoln's Inn. 
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